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In the District Court of the United States for the

District of Idaho, Eastern Division.

IN EQiUITY—No. 364.

COLUMBIA TRUST COMPANY, as Trustee,

Plaintiff,

vs.

BEET GROWERS SUGAR COMPANY and

FORT DEARBORN TRUST & SAVINGS
BANK, as Trustee,

Defendants.

COMPLAINT.

•Columbia Trust Company, a corporation or-

ganized and existing under the laws of the

State of Utah and a citizen of said State, having its

principal office at Salt Lake City, in said State,

brings this its bill of complaint against Beet Grow-

ers Sugar Company, a corporation organized and

existing under the laws of the State of Idaho, and a

citizen and resident of said State, having its prin-

cipal office in the City of Rigby, in the County of

Jefferson, in said State, and, for cause of action

against the said defendant, alleges:

I.

That at all the times hereinafter mentioned, the

plaintiff was and now is a corporation duly organ-

ized and existing under and by virtue of the laws of

the State of Utah and is a citizen and resident of

said State, having its principal residence and place

of 'business therein in the city and county of Salt
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Lake; that at all the times hereinafter mentioned,
the said defendant, Beet G-rowers Sugar Company,
was and now is a citizen and resident of the State

of Idaho, having its principal office and place of

business in the city of Rigby, County of Jefferson,

in said State.

II.

That this suit is one of a civil nature, in equity,

between citizens of different states, and that the

amount in controversy herein exceeds the sum or

value of Three Thousand Dollars ($3,000.00), ex-

clusive of interest and costs. [1*]

III.

That on, to wit: the 1st day of October, A. D.

1919, the defendant, Beet Growers Sugar Company,

in the exercise of its corporate power and pursuant

to resolutions theretofore duly adopted by its board

of directors, at a meeting thereof regularly called

and held, made and executed as of said date its

first mortgage, seven per cent (7%), gold bonds in

the aggregate principal amount of Five Hundred

Thousand Dollars ($500,000.00) of which two hun-

dred fifty (250) bonds, numbered 1 to 250 inclusive,

for the principal amount of One Thousand Dollars

($1,000.00) each, were designated as "Series A";

four hundred (400) bonds, numbered 1 to 400 in-

clusive, each for the principal amount of Five Hun-

dred Dollars ($500.00), were designated as "Series

B"; and five hundred (500) bonds, numbered 1 to

*Page-number appearing at foot of page of original certified Tran-

script of Eecord.
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500 inclusive, each for the principal amount of

One Hundred Dollars ($100.00), were designated

as ''Series €"; that in and by each of said bonds,

the said Beet Growers Sugar Company promised

and agreed to pay to "the bearer," or, if registered,

to the registered holder thereof, on the 1st day of

October, 1929, at the office of the plaintiff herein,

in Salt Lake City, Utah, or at The Hanover Na-

tional Bank, in the city and county of New York,

the amount stated therein, in gold coin of the

United States of America, of or equal to the then

present standard of weight and fineness, and also

to pay the interest thereon semi-annually at the

said office of the plaintiff herein or at the said The

Hanover National Bank, at the rate of seven per

cent (77o) per annum, in like gold coin, on the

1st days of April and October of each year, on

presentation or surrender of the interest coupons

attached to said bonds as they severally mature;

that the form and tenor of said bonds so executed

and issued by the said defendant are more par-

ticularly set forth in the copy of the deed of trust

and mortgage executed hj the defendant, as security

for the payment thereof, to which reference is here-

inafter made. [2]

"Defendant Beet Growers Sugar Company exe-

cuted its deed of trust and mortgage covering all

its property, both real and personal for the se-

curity of its bonds." [3]

V.

That thereafter all of said bonds, aggregating

Five Hundred Thousand DoUars ($500,000.00) in
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principal amount, as aforesaid, were duly authenti-
cated by indorsement thereon of the certificate of

plaintiff herein, as trustee, and, pursuant to reso-

lution of the hoard of directors of the defendant,

Beet Growers Sugar Company, delivered by the

plaintiff to said defendant, which, as the plaintiff

is informed and believes, negotiated, sold, delivered

and/or pledged all or substantially all of same to

diverse persons, firms, partnerships and corpora-

tions, who thereby became and now are bona fide

holders and purchasers thereof, for value. [4]

VII.

That there w^ere listed and assessed by the duly

constituted authorities of said Jefferson County

taxes upon the property covered by said deed of

trust and mortgage, hereinbefore particularly de-

scribed, for the calendar year 1920, in the sum of

approximately Twenty Thousand Five Hundred

Dollars ($20,500.00) and for the calendar year 1921

in the sum of Sixteen Thousand Three Hundred

Dollars ($16,300.00), which became delinquent on

the fourth Monday in December in the years for

which the said taxes were levied, respectively, and

which have not been paid by the defendant com-

pany in whole or in part; that, with interest and

penalties, the said taxes amount, at the date hereof,

[7] to approximately Forty-four Thousand Dol-

lars ($44,000.00), and are a lien upon said property

prior and superior to that of the said deed of trust

and mortgage; and, further, that, altho requested

so to do, the defendant company has wholly failed

to deposit with the plaintiff, as trustee, policies of
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insurance, if any it has, upon the huildings and
other improvements on said property, as required

by the covenants in said deed of trust and mort-

gage hereinbefore set forth; in consequence where-

of the plaintiff, at the request of the owners and/or

legal holders of more than twenty-five per cent

(25%) of the bonds secured by said indenture and

now outstanding, has notified the defendant of its

default in respect to the performance of its said

covenants and of its, the plaintiff's election to de-

clare, and the plaintiff does hereby declare, all of

the bonds secured by said indenture and now out-

standing, together with the accrued interest there-

on, to be now due and payable, anything in said

bonds or in said indenture to the contrary notwith-

standing, and has made demand upon the defend-

ant for payment thereof, with which demand the

defendant has failed and refused to comply either

in whole or in part; that, at the time of filing this

complaint, the defendant is not advised as to the

total amount of said bonds which have been nego-

tiated by the defendant and now issued and out-

standing, nor as to the amount of delinquent inter-

est which is due on the bonds so issued and out-

standing, and does not allege the same for that

reason.

VIII.

That, in the course of its business operations dur-

ing the past two years, the defendant has con-

tracted a large amount of indebtedness to diverse

persons and corporations, which it is wholly unable

to meet owing to the fact that it has disposed of
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all or practically all of its liquid assets and upon
which there is grave danger of actions in attach-

ment heing commenced in the immediate future;

and that, unless a receiver is appointed to [8]

take possession and charge of the property cov-

ered hy the lien of said indenture and the rents,

issues and profits thereof, as provided in said deed

of trust and mortgage, pending foreclosure of said

deed of trust and mortgage, a material part of the

value of said security and the priority of the lien

thereof on the personal property covered thereby

is liable to be lost or destroyed, and the bene-

ficiaries under said deed of trust and mortgage will

thereby be caused great and irreparable damage;

for all of which reasons a receiver should be ap-

pointed to preserve the corpus as well as the rents,

issues and profits of said property for the satisfac-

tion of said indebtedness; that no proceedings at

law or in equity for the collection of said indebted-

ness or the protection or foreclosure of said se-

curity, save thisi suit, have been taken or com-

menced hj the plaintiff, nor, as it is infoimed and

believes, by any holder of the bonds or interest

coupons secured by said indenture, and that the

plaintiff is proceeding herein to foreclose said deed

of trust and mortgage and to exercise all the rights,

powers and authority in it vested imder and by

virtue of said indenture, for the benefit of each and

all the holders of the bonds secured thereby; that

under and by virtue of the terms and provisions

of said deed of trust and mortgage, the plaintiff is

entitled to recover all sums expended or to be ex-
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pended by it in connection with this suit and/or

the protection of the right created thereby, includ-

ing a reasonable attorney's fee and a reasonable

compensation to itself for its services in this behalf

and for which it is entitled to a lien upon the pro-

ceeds of said property in the event of sale of the

same under decree of foreclosure, prior and su-

perior to the said bonds and interest coupons there-

to attached; and that, because of said defaults on
the part of said defendant, the plaintiff has been

compelled to employ attorneys to commence and
prosecute this foreclosure proceeding and to pro-

tect the rights and interests of the holders of bonds

secured by said deed of trust and mortgage and has

agreed to pay the attorneys so employed by it such

reasonable fee as the court may allow [9] in the

premises; that a reasonable fee for such legal ser-

vices rendered and to be rendered by attorneys for

the plaintiff is the sum of Fifteen Thousand Dol-

lars ($15,000.00), and that a reasonable compensa-

tion to be allowed the plaintiff for its services in

this behalf is the simi of Ten Thousand Dollars

($10,000.00), together with its actual expenses in

such behalf paid, laid out and expended.

WHEREFORE, the premises considered, and

for as much as the plaintiff is without remedy at

law and can have relief only in a court of equity,

in which matters of this nature are properly cog-

nizable, the plaintiff tiles this its bill of complaint,

and prays that it be adjudged and decreed by this

honorable court,
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FIRST. That the deed of trust and mortgage

so executed and delivered by the defendant Beet

Growers Sugar Company to the plaintiff and under

which the plaintiff is now trustee, as hereinbefore

set forth, may be decreed to be a first lien upon all

property, real, personal and mixed therein par-

ticularly described or subsequently acquired by the

defendant, prior and superior to any and all liens

or claims whatsoever, and that the said defendant,

Beet Growers Sugar Company, may be adjudged

and decreed to pay unto the plaintiff all moneys

now due or to become due and payable on its said

bonds and/or under its said mortgage and deed of

trust, and that, in default thereof, all and singular

the said mortgaged premises, with the appurtenances

thereunto belonging or in any manner apper-

taining, and all other property subsequently ac-

quired by the defendant and covered by the lien

of said indenture, may be sold under decree of this

honorable court, and that, out of the moneys aris-

ing from the sale thereof, after deducting the pro-

ceeds of any such sale, just allowance for all ex-

penses of such sale, including attorneys' and trus-

tee's fees and all expenses incurred by the plain-

tiff in the premises, whether in the way of payment

of taxes and assessments on the said premises, or

any part thereof, or otherwise, and to apply the re-

mainder of the proceeds in the manner particularly

provided in said indenture;

SECOND. That a receiver may be appointed to

take possession [10] of said mortgage premises

and personal property pending the foreclosure of
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said deed of trust and mortgage, and during the

period of redemption allowed 'by the defendant and

its creditors, if any, according to the usual course

and practice of this court, with the usual powers

conferred upon receivers in like cases; that said

receiver be empowered and directed to take pos-

session of said property and to receive the rents,

issues and profits thereof, to lease and/or operate

all or any part of said property under the orders

and direction of this court, and to account for any

earnings received therefrom (after deducting the

expense of operating the same, taxes, assessments

and charges upon said property), and to hold and

apply the same for the interest and benefit of the

holders of said bonds, as provided in said deed of

trust and mortgage and as directed by this court

;

THIRD. That a writ of injunction may be issued

pending final decree in this action, according to

the practice and under the seal of this court, direct-

ing and commanding the defendant, its agents and

employees to deliver possession of such mortgaged

premises and personal property and to make such

transfers thereof to the receiver to be appointed by

this court as may be necessary to invest the said

receiver with complete possession and control there-

of, and also enjoining and restricting the said de-

fendant, its agents, attorneys and employees, and

all persons whomsoever, from interfering with the

transfer, sell or other disposal of any of the prop-

erty covered by said mortgage and deed of trust,

or coming into the possession of the said receiver

or from taking possession of, levying upon or at-
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tempting to sell, either by judicial process or other-

wise, any portion of the property placed in or cov-

ered by said mortgage and deed of trust

;

FOURTH. That if, upon the foreclosure and sale

of the mortgage property and premises, the same
shall fail to realize a sum sufficient to pay the

amount of the bonds aforesaid and the interest

found to be due thereon, after deducting the cost

and expense of executing its trust, that it may have

judgment against the said defendant, Beet Growers

Sugar Company as the maker of [11] said

coupons and bonds, for whatever deficiency there

may be in the payment thereof, with the right of

execution; and for such further relief in the prem-

ises as the nature and circumstances of this suit

may require, and as to this honorable court may
seem most and proper.

PLAINTIFF FURTHER PRAYS, That a writ

of subpoena may be issued out of and under the

seal of this court directed to the said defendant,

Beet Growers Sugar Company, therein and thereby

commanding it, the defendant, at a certain time and

under a certain penalty therein to be named, per-

sonally to appear before this honorable court, then

and there to answer all and singular (but not under

oath, answer under oath being hereby expressly

waived) the matters aforesaid, and to stand, abide

by and sustain such direction and decree as are
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made herein and as to this court may seem equi-

table and just.

COLUMBIA TEUST COMPANY,
By WM. STORY, Jr.,

Its Vice-president.

WM. STORY, Jr.,

Address : Salt Lake City, Utah.

Solicitor for Plaintiff.

[Duly verified] [12]

EXHIBIT ''A."

DEED OF TRUST AND MORTGAOE.
THIS INDENTURE, made and entered into this

20th day of April, 1920, by and between BEET
GROWERS SUGAR COMPANY, a corporation

duly organized and existing under the laws of the

State of Idaho, hereinafter called the "Company,"

the party of the first part, and the Columbia Trust

Company, a corporation of Salt Lake City, Utah,

hereinafter called the "Trustee," the party of the

second part, WITNESSETH:
WHEREAS, "Company" has full power and

authority under its articles of incorporation, its

by-laws and the laws of the State of Idaho, to bor-

row money, to make, execute, issue, deliver and

dispose of the bonds hereinafter described, and to

secure the payment of the principal sums of and

interest upon all said bonds by Deed of Trust and

Mortgage, as hereinafter provided, and to do,

covenant and obligate itself to do and perform all
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the things, matters and obligations hereinafter pro-

vided; and,
^j

WHEREAS, it is necessary for the "Company'

to borrow money for its corporate purposes and to

issue its bonds therefor, and mortgage its real

property hereinafter described to secure the pay-

ments of said bonds and to that end it has duly

authorized and directed an issue of its bonds to

the aggregate principal amount of FIVE HUN-

DRED THOUSAND ($500,000.00) Dollars, and

WHEREAS, The Board of Directors of the

"Company" has, duly, regularly and lawfully

authorized the issue of said bonds and the making,

executing, delivering and disposing of the same and

the making, executing, acknowledging and deliver-

ing of this indenture by its President and Secre-

tary in the name of and for said "Company" and

the affixing of the corporate seal of "Company

to said bonds at meeting of "Company" convened

and held and said authorization appears in the

minutes of the "Company" and, the action of said

Board of Directors has been approved by the stock-

holders of the "Company," and [13]

WHEREAS, All things necessary to make the

.aid bonds, when duly certified ^y^^^;^^:
valid binding and legal obligations of C^'^P^'^y

and to make this indenture a valid, legal and bind-

Lg instrument for the security of said .bonds^
been done and performed and the issue of said

bonl as in this indenture provided has been m all

respects duly authorized, and
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WHEREAS, said bonds, so approved and author-

ized by said stockholders and board of directors of

*' Company" are to be issued in three series as

follows, to wit:

Series A, numbering 250 bonds, each bond in the

principal sum of One Hundred ($100.00) Dollars.

Series B, numbering- 400 bonds, each bond in the

principal sum of Five Hundred ($500.00) Dollars.

Series C, numbering 500 bonds, each bond in the

principal sum of One Hundred ($100.00) Dollars.

And each of said bonds is to be substantially in

words and figures as follows, to wit: [14]

''Copy of form of bonds authorized and descrip-

tion of property mortgaged." [15-24]

ARTICLE 2.

PARTICULAR COVENANTS OF "COMPANY."
"Company" hereby covenants, warrants and

agrees

:

Section 1. That it is lawfully seized and pos-

sessed in fee simple of all the aforesaid mortgage

premises and property generally or specifically de-

scribed herein, and that it has good right and law-

ful authority to mortgage the same as provided

herein.

Section 2. "Company" will, so long as any of

the bonds issued hereunder are outstanding main-

tain its corporate existence and will maintain,

preserve, renew and secure all the rights, proper-

ties, powers, privileges and franchises by it owned

and will not do or suffer anything whereby itsi

right or authority to carry on its business or any;
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right, interest, privilege, or franchise owned or ex-

ercised by it shall be forfeited, nor will "Company"
go or suffer itself to be put into bankruptcy or in-

solvency.

Section 3. "Company" will, upon reasonable re-

quest, execute and deliver, or cause to be executed

and delivered, such further instruments and assur-

ances and do or cause to be done, such further acts

as may be necessary or proper to carry out more
effectually, or make more secure, the purposes of

this indenture, especially to make subject to the

lien hereof any real property and interest therein

or appurtenant thereto, now owned or hereafter

acquired by it, and to transfer to any new trustee

the estate, powers, instruments and funds held in

trust hereunder. [25]

Section 4. "Company" will at all times maintain,

preserve and keep its property, mortgage here-

under, and every part thereof, with the appur-

tenances and every part and parcel thereof, in good

repair, working order and condition, and from time

to time make all needful and proper repairs, so that

at all times the value of the security of the bonds

issued hereimder and the efficiency of the property

hereby mortgaged shall be fully preserved and

maintained.

Section 5. That it will keep all the property

which is at any time covered by the indenture, fully

insured, and will deliver to and deposit with said

Tmstee the policies of insurance.

Section 6. The company will pay and discharge

before the same become delinquent, all taxes, as-
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sessments, and other governmental charges, or other

liens or charges, or other liens or charges lawfully

imposed upon the property of premises at any time

subject to the lien hereof, to the end that the pri-

ority of this indenture shall be fully preserved in

respect to such property or premises.

Section 7. "Company '

' will pay the principal and

interest of all the bonds issued hereunder accord-

ing to the terms thereof, said payment to be made in

gold coin of the United States of America of the

present standard of weight and fineness, at the

time, place and in the manner mentioned on said

bonds, and will deliver to "Trustee" the amount of

all payments of principal, and interest, ten days

prior to the maturing thereof, without any deduc-

tion for any tax, charge or assessment. [26]

Section 8. "Company" will cause this indenture

at all times to ,be kept recorded and filed as a mort-

gage, in order fully to preserve and protect the se-

curity of the bondholders and all rights of the

"Trustee."

Section 9. "Company" will not suffer or permit

any default to occur under this indenture, but will

well and faithfully perform all the conditions, cove-

nants and requirements hereof.

ARTICLE 3.

PROVISIONS FOR DEFAULT AND FORE-
CLOSURE.

Section 1. In case (a) default shall be made in

the payment of any of the principal or any of the

interest money mentioned in the bonds and coupons



16 Beet Growers Sugar Compcm'i/

secured hereby, or any or either of them, and any

such default shall continue for a period of three

months, or (b) default shall be made by "Company"
in the due observance or performance of any cove-

nant, agreement, warranty or condition herein or

in said bonds required to be kept by "Company,'^

and any such default shall continue for three

months, then after written notice thereof to "Com-
pany" from "Trustee" or from twenty-five per cent

of the holders of all of the outstanding bonds se-

cured by "Trustee," or its successors in trust, may,

on its own motion, and shall upon written request of

the holder or holders of twenty-five per cent in

amount of the bonds hereby secured and then out-

standing, declare the principal of all bonds hereby

secured and then outstanding to be, and they shall

thereupon immediately become due and payable^

anything contained in said bonds or herein to the

contrary notwithstanding, and may proceed to fore-

close this indenture and to enforce by legal process

the payment of said bonds and coupons by and

against "Company," and to sell any or all of the

property upon which this indenture shall be or cre-

ate a lien or encumbrance, under the judgment or

decree of a Court of competent jurisdiction. [27]

Section 2. In case of any legal proceedings to

foreclose this indenture, the plaintiff or complainant

therein shall be entitled to have the real property

hereby granted and conveyed or intended so to be

sold at judicial sale for or toward the satisfaction

of the principal and accrued interest upon the out-

standing bonds secured hereby and costs, disburse-
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ments, and reasonable attorney's fees; and for the

enforcement of the rights, liens and securities of

''Trustee" and of the holders of bonds secured

hereby; it is expressly understood that no incorpo-

rator, stockholder, officer or director shall be indi-

vidually liable under any judgment secured.

Section 3. The purchase money, proceeds and

avails of any such sale, and any moneys otherwise

held by "Trustee" under any of the provisions

hereof as part of the Trust estate, shall be applied

as follows:

FIRST. To the payment of the costs and expenses

of such sale and of any action or judicial proceeding

including reasonable compensation of '
' Trustee, '

' his

agents, attorneys and counsel, and of all expenses,

liabilities and advances made or incurred by the

"Trustee" in managing, maintaining or operating

the property hereby mortgaged, in discharging this

trust and to the payment of all taxes, assessments

or other liens superior to the lien of this indenture,

except any taxes, assessments, or other superior

liens to which such sales shall have been made sub-

ject.

SECOND. To the payment of the whole amount

then unpaid upon the bonds hereby secured for prin-

cipal and interest, and in case such proceeds shall

not be sufficient to pay in full the whole amount so

unpaid upon the said bonds, then to the payment of

such principal and interest without preference or

priority of principal over interest, interest over

principal, or any installment of interest over any

other installment of interest, ratably to the aggre-
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gate of sucli principal and accrued [28] and un-

paid interest.

THIRD. The surplus, if any, shall be paid to

"Company."

Section 4. In case of any sale under the provi-

sions hereof or ,by virtue of judicial proceedings,

howsoever the same*mayhave beei) instituted, whether

for the foreclosure of this indenture or for any other

purpose, any purchaser, for the purpose of making

settlement or payment for the property purchased,

shall be entitled to turn in any bonds, and any

mature and unpaid coupons, hereby secured, on ac-

count of and as part of the purchase money, in order

that there may be credited, as paid thereon, the sums

payable out of the net proceeds of such sale to the

holder of such bonds and coupons as his ratable

share of such net proceeds, after allowing for the

proportion of the total purchase price required to

.be paid in cash to pay the costs and expenses of sale

and of such action or proceeding, or otherwise ; and

such purchaser shall be credited on account of the

purchase price of the property purchased with the

sum payable out of such net proceeds on the bonds

and coupons so turned in ; and at any such sale, any

bondholders or "Trustee" may bid for and purchase

such, or any of such, property and make payment

therefor as aforesaid and upon compliance with the

terms of sale, may hold, retain and dispose of such

property without further accountability therefor.

Section 5. Upon filing a bill in equity or the

commencement of any judicial proceedings to en-

force any right of "Trustee" or of the bondholders
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hereunder, '' Trustee" shall ,be entitled to the ap-

pointment of a receiver of the property mortgaged

and of the earnings, tolls, income, revenues, issues

and profits thereof, v^ith such power as the Court

making such appointment shall confer. [2,9]

Section 6. No holder or holders of any bond or

coupon hereby secured shall have any right to in-

stitute any suit, action or proceedings at law or in

equity for the foreclosure of this indenture or for

the execution of any trust hereof, or for any other

remedy hereunder, unless the written notice to

"Trustee" as hereinbefore provided shall have been

given, and "Trustee" allowed a reasonable oppor-

tunity either to proceed to exercise the powers here-

inbefore granted or to institute such action, suit or

proceedings, nor unless also such holder or holders

shall have offered to "Trustee" adequate security

and indemnity against costs, expenses, and liabilities

to be incurred therein or thereby, and "Trustee"

shall have unreasonably refused to comply with such

request.

Section 7. Except as herein expressly provided

to the contrary, no remedy herein conferred upon

or reserved to "Trustee" is intended to be exclusive

of any other remedy, but is cumulative and in addi-

tion to every other remedy hereunder or now or

hereinafter existing at law, in equity, or ,by statute,

as no action by "Trustee" shall preclude further or

other action or proceedings hereunder or under the

laws of the United States or the State of Idaho.

Section 8. No delay or omission of "Trustee" or

of any bondholder hereby secured to exercise any
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right or power hereunder accruing upon any de-

fault, shall impair any such right or power, or shall

be construed to be or constitute a waiver of any such

default, or any acquiescence therein, but every rem-

edy and power given hereby may be exercised from

time to time and as often as may be deemed expe-

dient by ^'Trustee" or the bondholders, as the case

may be. [30]

"Duties of trustee defined. [31, 32]

ARTICLE 5.

RIGHTS AND OPTION "COMPANY."
Section 1. While not in default hereunder "Com-

pany" shall be suffered and permitted to possess,

use, and enjoy, and dispose of the products of all

the real property, or interests therein, conveyed by

this indenture, and to receive and use the rents, is-

sues, income, product and profits thereof.

Section 2. "Company" may in addition to the

payment of maturing bonds, at its option, pay all or

any part of the unpaid principal of this issue of

bonds at any day any interest coupon matures and

redeem any bond at face or par value, together with

accrued interest thereon, to such date, and a pre-

mium of three (3) per cent of the principal upon

sixty (60) days prior written notice to "Trustee"

and the bondholders; of intention so to do, and re-

mittance to "Trustee" of the amount of such pay-

ment ten (10) days prior to such designated day of

redemption.
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ARTICLE 6.

DEFEASANCE.
Section 1. If at any time "Company" shall de-

liver, or cause to be delivered to
'

' Trustee '

' for can-

cellation, all of the outstanding bonds secured by,

together with all unpaid interest coupons, or if,

when all the bonds hereby secured shall have become

due and payable, "Company" shall well and truly

pay or cause to be paid, the whole amount of the

principal thereof and interest thereon, and any other

sums payable by "Company" hereunder, and shall

well and truly keep and perform all the things

herein required to be kept and performed by '

' Com-

pany" according to the true intent and meaning

hereof, then all the real property, rights and inter-

ests hereby conveyed shall revert to the Company,

and all rights of "Trustee" shall cease and deter-

mine, and the estate, right, title and interest of

"Trustee" therein or thereto shall cease, determine

and become [33] void and of no effect, and on

demand of "Company," and at "Company's" cost

and expense, "Trustee" shall enter satisfaction

hereof upon the records; otherwise this indenture

shall continue and remain in full force, virtue and

effect.

IN WITNESS WHEREOF, said Beet Growers

Sugar Company has caused these presents to be

signed in its corporate name by its president and

impressed with its corporate seal attested by its

secretary and the said The Columbia Trust Com-
pany has caused these presents to be signed in its

corporate name by its president and impressed with
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its corporate seal attested by its secretary all as of

the day, year first above written.

[Seal]

BEET GROWERS SUGAR COMPANY.
By JAMES H. HAWLEY,

President,

Party of the First Part.

Attest: A. W. GABBEY,
'Secretary.

THE COLUMBIA TRUST COMPANY.
[Seal] By F. B. COOK,

President,

Party of the Second Part.

Attest: G. M. SPOONER,
Secretary. [34]

'
' Duly acknowledged. " [35, 36]

[Title of Court and Cause.]

AMENDMENT TO BILL OF COMPLAINT.

Conies now the plaintiff, and by leave of the

Court, amends its bill of complaint herein by adding

thereto the following paragraph after the fourth

paragraph on page four thereof:

IV-A.

That at the time of the filing of this bill of com-

plaint the defendant, the Beet Growers Sugar Com-

pany, is possessed of the following-described per-

sonal property, which is referred to in and is cov-

ered by the said deed of trust aforesaid, viz.

:

One steel traveling crane for distributing beets, now

located on the premises hereinbefore described;



vs. Columhia Trust Compamy et al. 23

One miscellaneous lot of laboratory and electrical

supplies, bolts, nuts, washers, screws, rivets, cot-

ter keys, packing, storeroom supplies
;
pipe and

pipe fittings; tools; oils and greases; automo-

bile and truck supplies and parts; also located

on the premises hereinbefore described; [37]

Four typewriter desks;

Four oak typewriter desks

;

Two Underwood typewriters;

One L. C. Smith "

One Royal '*

Four oak roll-top desks;

Three oak Cutler desks;

Three oak flat top desks;

Two oak standing desks

;

Two small oak tables;

Eight oak swivel chairs;

Six oak arm chairs

;

Five straight back chairs

;

Six oak arm chairs

;

One small swivel stool

;

One stationary stool;

Two safes;

Three adding machines;

One check protector;

Two electric fans

;

Four section filing cabinets

;

One Hotchkiss punch #1;
u ^2;

One cupboard;

One index file

;

One steel cabinet

:
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One Tagliabue registering thermometer;

One surveying outfit, transit, tripod, rods, chains,

etc.

;

Eight wire paper baskets

;

Five brass cuspidors;

One nickel cuspidor;

One hall tree;

Twelve wire trays;

Also the following tools and implements

:

Six Duplex Trucks;

One Qtiad Truck;

Six Troy tailers

;

Three Cultipackers

;

Four dump wagons

;

One Ford coupe

;

42 Small tare scales

;

44 beet drills and six sprayers, all located on the

premises hereinbefore described

;

Four beet wagons now in the possession of E. A.

Casper, Frank Goody, K. Olmura, and H. Gross

respectively in Jefferson County

;

Two beet drills in Bannock County, Idaho

;

One Cultipacker in the field in Jefferson County;

One Featherstone loader, located at S'ugar City, in

Madison County, Idaho;

One Featherstone loader situated at Piano, in Fre-

mont County, Idaho;

One Featherstone loader at lone, Bonneville County;

One Featherstone loader at Pocatello, Bannock

County

;

One John Deere loader at Newdale, Fremont

County

;
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One John Deere loader located at Bern, Madison

Co. [38]

Also 35 wagon scales located at various points

in Jefferson, Madison, Fremont, Bingham and Ban-
nock Countys, in the State of Idaho:

Also the following beet dumps, viz.:

One Highline dump at Ball Ranch, Jefferson

County

;

One Highline dump at Lewisville, Jefferson

County

;

One Highline dump at Lufkin, Jefferson County

;

One Highline dump at Thornton, Madison

County

;

One Highline dump at Wilford, Fremont C'ounty

;

One Highline dump at Winder, Madison County.

That the scales and beet dumps hereinbefore

mentioned are situated on land held and owned by

the said defendant in fee or upon lands held by it

under lease at widely separated though convenient

points in the farming districts tributary to said

sugar factory for the weighing and storing of beets,

and were installed and constructed by the said de-

fendant at large expense; that the remainder of

said personal property was also acquired by the

said defendant at large expense solely for use in con-

nection with and for the operation of the said sugar

factory; that the said plant requires as a part

thereof its facilities for handling raw materials

from which its finished products, to wit : sugar and

molasses are manufactured, including the means

for preparing the ground, planting, cultivating and

harvesting the crops thereon, and the means of
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loading and transporting such raw materials to

its factory ; its chemicals and personal property for

testing and facilities for storing said raw materials

and its factory for manufacturing the same, all of

said property, both real and personal, constitute

essential and component parts of a single working

plant, unit or system, in which each part is neces-

sary to give value to the others, a dismemberment

of [39] which would greatly impair the useful-

ness and value of the component parts thereof, and

if the said real and personal property is sold sep-

arately or otherwise than as a unit the value thereof

and subsequently the security for the payment of

the bonds herein mentioned will be greatly depreci-

ated, and the plaintiff further alleges on informa-

tion and belief that if the said real or personal

property is sold otherwise than as an entirety and

without right of redemption it will be impossible to

find bidders for the same at foreclosure sale under

decree of this court:

And also amends its bill of complaint herein by

changing the first three lines on page eleven of said

bill, being a part of paragraph 1st of the prayer

of said bill to read as follows: "manner apper-

taining, and all other real and personal property,

whether owned by the said defendant at the time

said deed of trust was executed or subsequently in-

cluded by it and covered by the lien of said inden-

ture, may be sold under decree of this Honorable

Court as an entirety and free and clear of any

rights whatsoever of redemption in the defendant,
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or any person claiming under or through it and
that out of the moneys, etc."

WM. STORY, JR.,

Solicitor for the Plaintiff, Residing at Salt Lake
City, Utah.

[Endorsed]: U. S. District Court, District of

Idaho. Filed Oct. 9, 1923. W. D. McReynolds,
Clerk. [40]

[Title of Court and Cause.]

ANSWER,
Comes now the defendant, Beet Growers Sugar

Company, and in answer to complaint of plaintiff

heretofore filed in the above-entitled action, admits,

denies and alleges

:

I.

That as to the allegations contained in para-

graph VII of said complaint, this defendant has no
information or belief upon the subject matter of

the said paragraph that is hereinafter denied suf-

ficient to enable it to answer said paragraph, and
placing its denial upon that ground does deny that

in consequence of the failure of the defendants to

pay the taxes as set forth in said paragraph of

said complaint that at the request of the owners

of legal holders of more than twenty-five per cent

of the bonds secured by the said indenture now
outstanding notified the said defendant of its de-

fault in respect to the performance of its said cov-

enants and or of its, plaintiff's election to declare
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said bonds secured by said indenture, together with

accrued interest [41] thereon, due and payable.

II.

That the defendant denies that a reasonable fee

for legal services rendered and to be rendered by
the attorneys for plaintiff as described and set forth

in paragraph VII of said complaint is the sum
of Fifteen Thousand ($15,000.00) Dollars, and de-

nies that a reasonable compensation to be allowed

to plaintiff for its services as set forth in said com-

plaint is the sum of Ten Thousand ($10,000.00)

Dollars.

For further answer this defendant alleges:

I.

That all of the said bond issue is now outstand-

ing; that with the exception of $29,200.00 of said

bond issue which has been sold and delivered the

said bond issue has been delivered to various

creditors of this answering defendant corporation

to secure its indebtedness to them and that none

of the holders of said bonds have reduced the same

by any appropriate legal action to actual ownership

and that, therefore, outstanding bonds to the

amount of $470,800 of said bond issue are held as

security only; that the said bonds were issued to

secure indebtedness of approximately $249,502.91

which, with interest at the present time, amomit^

to $ ; that what pai't of the holders of the said

bonds as security have sought for the relief prayed

in the complaint of plaintiff is to this answering
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defendant unknown; that a substantial number of

said secured creditors [42] with approximately

$ of indebtedness secured by the issue to them

of bonds have signified to this answering defendant

that they have not desired to press foreclosure pro-

ceedings imder the said bond issue; that said se-

cured creditors in the amount of about $151',797.91

have been holding about $ par value of bonds

for security of their indebtedness and have agreed

to accept bonds of the new issue as that issue is

described and set forth in paragraph V-A of said

complaint in lieu of the bonds now held by them

imder the said trust deed which is made the sub-

ject of said plaintiff's action to foreclose.

II.

That this defendant through its board of direc-

tors and officers has been attempting to secure a

purchaser for the whole or part of the said $750,-

000.00 bond issue described in said paragraph V-A
and it is part of its plan to retire the said bonds

secured imder the trust deed to the plaintiff herein

and secure release from said plaintiff of the said

mortgage running to plaintiff as trustee and by

the sale of the said new issue of bonds to re-tinance

th€ property of this answering defendant; that to

permit a foreclosure and decree in this action would

render it impossible for the said bonds secured by

the said mortgage described in said paragraph V-A
of said complaint to be sold or disposed of, all to

the great detriment and irreparable injury to this

answering defendant and its stockholders and its

unsecured creditors. [43]
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III.

That this defendant has a large numher of un-

secured creditors, approximately $298,724.03 in

amount, and if a foreclosure decree is permitted

in this action the said unsecured creditors will be

unable to secure any payment of the indebtedness

owed by this defendant as all of the property of this

answering defendant of any substantial value is

included in the trust mortgage to the said plaintiff

trust company; that the creditors secured by the

bonds issued under the trust mortgage are not in

equity entitled to better or different consideration

than the unsecured creditors ; that it would be high-

ly inequitable and unjust to permit any procedure

to be carried on and foreclosure had in this action

by which the said unsecured creditors would be

finally defeated of any opportunity to procure pay-

ment of the indebtedness owed to them by this

answering defendant; that, therefore, this answer-

ing defendant demands that before any decree of

foreclosure be entered in this case that the said

plaintiff shall be put strictly upon its proof to prove

the allegations of said complaint in so far as per-

formance of conditions precedent to the foreclosure

of the said trust mortgage has been had by said

plaintiff.

This answering defendant further states that it

is unnecessary at the present time to appoint a re-

ceiver for the property described in the said mort-

gage to the plaintiff who shall do more than act

as custodian of the said property; that there is at

this time no [44] necessity for operation of the
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said property or the performance of any acts on

or in connection therewith excepting only such acts

as look to the safekeeping of said property as con-

tradistinguished from active operation or improve-

ment or repair thereof, and if after it has been es-

tablished that conditions precedent to the institu-

tion of this foreclosure proceeding have been had

and a receiver is appointed, this defendant prays

that due consideration for the unsecured creditors

and for the economic conservation and custody of

said property that the Court shall appoint as Re-

ceiver of this answering defendant's property some

citizen of the State of Idaho who shall agree to

accept the custody of said property without large

fees or charges.

WHEREFORE, This answering defendant

prays

:

1. That the complaint herein be dismissed and

that plaintiff go hence without judgment; that de-

fendant have and recover its costs in this behalf

expended.

2. That such decree be had in this case as will

properly conserve and protect the interests of this

answering defendant and its unsecured creditors.

BEET GROWERS SUGAR COMPANY,
By 0. W. GEBBEY,

Vice-president.

HAWLEY & HAWLEY,
Residence: Boise, Idaho,

Solicitors for Defendant.
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[Endorsed]: U. S. District Court, District of

Idaho. Filed Oct. 25, 1922. W. D. MeReynolds,

Clerk. [45]

"Order Appointing Receiver in Usual Form."
[46—47]

[Title of Court and Cause.]

ANSWER OF BEET GROWERS SUGAR COM-
PANY TO AMENDMENT TO BILL OF
COMPLAINT.

Now comes the Beet Growers Sugar Company
and makes the following answer to the amendment

to the hill of complaint heretofore filed herein by

the plaintiff:

1. Admits that the scales and beet dumps therein

mentioned were installed and constructed by de-

fendant at a considerable expense, but denies that

they were installed at a large expense when com-

pared with the aggregate cost of the property of

this defendant described in the original bill of com-

plaint and in the trust deed therein mentioned ; ad-

mits that the personal property referred to in said

amendment to the bill of complaint was acquired

by the defendants solely for use in connection with

and for the operation of its sugar factory, but de-

nies that the same was acquired at a large expense

when compared with the total cost of the property

of [48] this defendant covered by the trust deed

described in the bill of complaint; and admits that

all of the property mentioned in said amendment

at present constitute component parts of a single
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working plant and that each part necessarily gives

value to the others, but denies that a dismember-

ment of the system referred to in said amendment
will greatly or at all impair the usefulness or value

of the component parts thereof; and denies that if

the said real and personal property is sold sep-

arately or otherwise than as a unit, the value there-

of and subsequently the security for the payment

of the bonds mentioned in said amendment and the

original bill of complaint, will he greatly depreci-

ated ; and denies that if said real or personal prop-

erty is sold otherwise than an entirety or is sold

otherwise than without right of redemption, it will

be impossible to find bidders for the same at fore-

closure sale under decree of this Court, and alleges

that any portion of the personal property of this

defendant, even though sold separate and apart

from the real property of this defendant, could be

easily replaced.

Further answering the said amendment, this de-

fendant alleges that at the time the trust deed

was made and entered into, to which the plaintiff

became a party, and at the tinie the bonds secured

by said trust deed were sold, hypothecated or nego-

tiated, it was expressly understood and agreed by

and between all of the parties to said trust deed,

including the plaintiff, this defendant, and the

bondholders, whether holding said bonds as pur-

chasers or merely as security, that in the event of

a foreclosure and sale of the property of this de-

fendant under foreclosure, the same should be sold
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subject to tlie laws of the State of Idaho giving and

providing a right of redemption from such sale.

WHEREFORE, this defendant prays that the

relief sought by the plaintiffs under its amend-

ment to bill of complaint, to wit, the sale of the

property of this defendant without the right of

redemption, be denied, and that in case of judg-

ment of foreclosure issued and entered herein and

a sale of the property of this defendant [49] be

ordered, that such decree and order provide for a

right of redemption pursuant to the laws of the

State of Idaho in such case made and provided.

H. H. HENDERSON,
MARSHALL, MAOMILLAN & CROW,

Attorneys for Defendant, Beet Growers Sugar

Company.

[Duly verified.]

[Endorsed] : U. S. District Court, District of

Idaho. Filed Oct. 18, 1922. W. D. McReynolds,

Clerk. [491/2]

[Title of Court and Cause.]

SUPPLEMENTAL BILL OF COMPLAINT.

To Hon. FRANK S. DIETRICH, Judge of the

Above-entitled Court

:

Your petitioner, the plaintiff herein, respectfully

shows

:

I.

That on, to wit, the 1st day of July, 1922, it ex-

hibited its original bill of complaint in this court



vs. Columbia Trust Company et al. 35

against the defendants, Beet Growers Sugar Com-

pany and Ft. Dearborn Trust and Savings Bank,

alleging herein that on, to wit, the 1st day of Octo-

ber, 1919, the said defendant, Beet Growers Sugar

Company, by and pursuant to due and proper cor-

porate action in that behalf, issued its negotiable

first mortgage bonds bearing the last mentioned

date and payable to bearer ten years after date,

with interest thereon at the rate of seven per cent

per annum, payable semi-anmially, in accordance

with interest coupons thereto attached and, at or

afcout the time of the issuance of said bonds, se-

cured the payment thereof by executing and de-

livering to your petitioner as trustee a mortgage

or deed of trust, whereby inter alia it conveyed to

your petitioner, as trustee, the property [50]

particularly described in said deed of trust and in

the original bill of complaint herein. That there-

after the said Beet Growers Sugar Company exe-

cuted its second mortgage bonds in the aggregate

principal amount of $750,000, and deposited the

same with the said Ft. Dearborn Trust and Sav-

ings Bank, as trustee, for certification and delivery

if and when the first mortgage bonds, secured by the

deed of trust in favor of your petitioner as afore-

said, should be cancelled ; and that on or about the

said last mentioned date, the defendant. Beet Grow-

ers Sugar Company, also executed and delivered to

the said Ft. Dearborn Trust and Savings Bank, as

trustee, a second mortgage or deed of trust upon

the property described in the complaint herein as

security for the payment of its said second mort-
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gage bonds
;
that the said Beet Growers Sugar Com-

pany having made default in the performance of
certain covenants in the deed of trust executed by
the said Beet Growers Sugar Company in favor of
your petitioner as trustee, your petitioner, at the re-

quest of the holders of more than twenty-five per
cent in piincipal amount of the bonds secured
thereby, had declared all of said first mortgage
bonds, together with all accrued interest thereon,

to be immediately due and payable, and praying
the foreclosure of the said deed of trust in its favor
for the purpose of paying the said bonds and ac-

crued interest thereon.

II.

That because of the desire on its part not to

interfere with certain negotiations which the said

Beet Growers Sugar Company then had pending

for the sale of its said second mortgage bonds, by
giving publicity to the filing of its said original bill

of complaint, your petitioner did not file a notice

of lis pendens in Jefferson County, Idaho, the

county in which the property affected by this suit is

situated, and that thereafter on, to wit, the 20th day

of October, 19'2'2, the above-named defendant, [51]

Idaho Farm Loan Company, which is a corporation

organized and existing under the laws of the State

of Idaho, and is a citizen and resident of said

state, obtained a judgment in the District Court of

the State of Idaho, in and for Jefferson County,

against the said defendant. Beet Growers Sugar

Company, in the sum of $137.65, transcript whereof

was filed for record in the office of the County Re-
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corder of said Jefferson County on the 25tli day of

October, 1922;

And on, to wit, the 24th day of October, 1922, the

above-named defendant, Thomas George, who is a

citizen and resident of the State of Idaho, obtained

two certain judgments in the District Court of the

State of Idaho, in and for Jefferson County, against

the defendant. Beet Growers Sugar Company, in the

sums of $224.05 and $1072.45 respectively, tran-

scripts whereof were recorded in the office of the

county recorder of said Jefferson County on the 25th

day of October, 1922;

And on, to wit, the 26th day of October, 1922, the

above-named defendant, The First National Bank
of Logan, Utah, which is a corporation organized

and existing under the laws of the United States

relating to national banks, and has its principal

office and place of business in the city of Logan,

county of Cache, State of Utah, and for all pur-

poses connected with this suit is regarded in law

as a citizen and resident of said last mentioned

state, also obtained a judgment in the District

Court of the state of Idaho, in and for the county

of Jefferson, against the defendant. Beet Growers

Sugar Company, in the sum of $1762.74, transcript

whereof was filed for record in the office of the

County Eecorder of said Jefferson County on to

wit, the 27th day of October, 1922.

III.

Your petitioner further shows that the filing for

record of the transcripts of the judgments herein-

before mentioned has [52] made the said judg-
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ments liens upon the real estates described in tiie

original bill of complaint herein, subsequent and

subservient to the deed of trust whereby the said

realty was conveyed to your petitioner as trustee,

as security for the payment of said first mortgage

bonds of the defendant. Beet Growers Sugar Com-

pany; and that in order to foreclose the said deed

of trust, as against said subsequent incumbrancers,

it is necessary that the said defendants, Idaho

Farm Loan Company, Thomas Georgq and The

First National Bank of Logan, Utah, be joined as

parties defendant in this suit and be required to

answer the original bill of complaint herein and

this supplemental bill of complaint within such time

as may be allowed them so to do, but not under

oath, an oath being hereby expressly waived.

IN CONSIDERATION WHEREOF, your pe-

titioner prays that the said Idaho Farm Loan Com-

pany, Thomas George, and The First National

Bank of Logan, Utah, be made parties defendant

herein, and that subpoena may issue herein and be

served upon the said defendants, Idaho Fami Loan

Company and Thomas George; and that inasmuch

as the said The First National Bank of Logan,

Utah, is not a resident of and cannot be found

within the District of Idaho, a warning order may

be made and entered in this suit and served upon

the said defendant Bank by the United States Mar-

shall for the District of Utah or other qualified

person requiring it to appear and defend this sup-

plemental bill within a time to be fixed by this

court, upon penalty of having a decree entered
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pro confesso against it in accordance with the

prayer of the said original bill and this supple-

mental bill of complaint; and for general relief

and its costs in this behalf paid, laid out and ex-

pended.

And as in duty bound, your petitioner will ever

pray, etc.

WILLIAM STORY, JR.,

Attorney for Complainant.

[Duly veritied.]

[Endorsed] : U. S. District Court, District of

Idaho. Filed Feb. 21, 1923. W. D. McReynolds,

Clerk. [53]

[Title of Court and Cause.]

COMPLAINT IN INTERVENTION.

Comes now E. D. Hashimoto, and by leave of

Court first had and obtained, files this his complaint

in intervention, and his answer to the bill of com-

plaint herein, and respectfully shows and states to

the Court:

1. Your intervenor alleges that he has an inter-

est in the subject matter of this suit and in the lands

and premises, the matter in controversy herein ; and

is and was, at the time of the transactions com-

plained of herein, a preferred stockholder of the

Beet Growers Sugar Company, holding in his own

right sixteen shares of the preferred stock of said

company, and as such preferred stockholder he files

this complaint in intervention for and on behalf
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of himself and all other preferred stockholders simi-

larly situated.

2. Your intervener alleges that the Beet Grow-

ers Sugar Company, defendant herein, is a corpora-

tion created and existing [54] under and by vir-

tue of the laws of the State of Idaho, and that it is

a citizen and resident of said state, having its prin-

cipal place of business in the city of Rigby, in the

County of Jefferson, State of Idaho.

3. Your intervener alleges that in and by the

articles of incorporation of said company the limit

of the capital stock thereof is $3,000,000.00, divided

into two classes, to wit, preferred stock and common
stock; of which there were and are 200,000 shares

of preferred stock of the par value of $10.00 per

share, and 400,000 shares of common stock of the

par value of $2.50 per share.

That by said articles of incorporation it was and

is expressly provided that the preferred stockhold-

ers should be entitled to receive, from the surplus

or net proceeds of the corporation, a yearly cumula-

tive dividend of seven per cent, payable before any

dividend should be paid on the common stock; and

that on dissolution or liquidation of the corporation

the holders of preferred stock should be entitled to

receive the full par value of their stock and all un-

paid dividends accrued thereon, before any payment

Avas made on the common stock, and that only the

property remaining should be distributed among

the holders of the common stock. That by said ar-

ticles it was and is expressly provided that the pre-

ferred stock should not be entitled to vote at any

stockholders' meeting of the company.
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4. That there is issued and outstanding of the

preferred stock of said company a total of 12,0,000

shares, and that the same represents an investment

in cash made by the preferred stockholders of

$1,200,000.00. That the total value of the assets of

said company, as your intervener is advised and

verily helieves, does not exceed the sum of $1,200,-

000.00, and that the debts of said company are ap-

proximately $600,000.00. That there is no equity

or value in said property, after the payment of

[55] debts, for division among the common stock-

holders^—^any equity remaining after the debts are

paid being less than sufficient to pay and satisfy

the preference of the preferred stockholders.

5. That on the 1st day of July, 1922, the com-

plainant in this action exhibited and filed in this

court its bill of complaint herein, and that there-

after such proceedings were had herein that, upon

the application of the complainant in said action, a

receiver was appointed of all the property covered

by the trust deed herein sought to be foreclosed, and

the plant and property of said company has been

taken into the possession of, and is now held by, the

said receiver.

6. That in view of the situation and the conflict-

ing rights of the different groups or classes of stock-

holders, certain of the preferred stockholders (in-

cluding your intervener) owning preferred stock in

said company entered into a preferred stockholders'

association under the name of the ''Association of

Preferred Stockholders of the Beet Growers Sugar

Company," with subcommittees at Salt Lake, Logan
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and Ogden, Utah, and Idaho Falls, Montpelier and

Eigby, Idaho, with an executive committee consist-

ing of Fred Gustafson, Chaimian, Idaho Falls,

Idaho; R. H. Morgan, secretary, Willard, Utah;

E. D. Hashimoto, treasurer. Salt Lake City, Utah;

A. Van Cott, Salt Lake City; Geo. E. Hill, Rigby,

Idaho; E. A. Austin, Montpelier, Idaho; T. S. Kar-

ren, Lewiston, Utah, and A. W. Lewis, Rigby,

Idaho. That the said executive committee was

<?onstituted, by the agreement of the said preferred

stockholders, a committee in the interest of the pre-

ferred stockholders who might deposit their stock

as thereafter designated, with full power to dele-

gate their authority to officers selected, and to di-

rect legal proceedings', and to appoint one or more

of their officers to appear or intervene in any legal

proceedings in the interest of said preferred stock-

holders. That the said executive committee has au-

thorized its [56] officers, R. H. Morgan and A.

Van Cott, to cause your intervener, through its

solicitors, to file this complaint in intervention ; and

your intervener is duly authorized to represent, as

intervener, such of the preferred shareholders who

may deposit their stock under the agreement of said

association.

7. That neither this complaint in intervention

nor the suit in which the same is filed is collusive to

confer upon the United States Court jurisdiction

of a cause of which it is not otherwise cognizant.

That since the plant and property referred to in

the complaint herein (being the principal assets of

said concern) have been taken in the hands of a

i
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Receiver, the Board of Directors has ceased to func-

tion; and this intervener is advised that it has no

power or authority to determine the rights and pri-

ority of the preferred stockholders, or to reconcile

or determine the rights of the conflicting groups of

stockholders. That your intervener has applied to

the receiver herein, .but the receiver takes the posi-

tion that it is not his duty to attempt to determine

the conflicting rights of the respective groups of

stockholders, and refuses to act in the premises, and

this intervener is without remedy save by direct suit

or by intervention herein.

8. Your intervenor further shows to the Court

that by reason of the conflicting interests, and the

right of the preferred stockholders herein to be en-

titled to any equity in the corporate property re-

maining after payment of the debts of said concern

(a Receiver having been appointed), it is necessary

for the said preferred stocldiolders to intervene

herein—to the end that their interests in said prop-

erty may be made preferred and their rights herein

fully protected.

9. Your intervenor avers and respectfully sug-

gests that, since the preferred stockholders have a

priority over common [57] shareholders, not only

in the payment of dividends, but also in the distri-

bution of the assets remaining, the said preferred

stockholders have the right and should be permitted

and allowed, by decree, to deposit in partial payment

of any bid which they may make at any sale ordered

their shares of preferred stock, provided that they

pay into the registry of this court a sum upon their



44 Beet Growers Sugar Company

bid in cash sufficient to satisfy all the costs and ex-

penses of this suit and sale, all Receiver's debts,

all the mortgage debts (if any there be), and all debts

and claims which have been filed, either in the fore-

closure proceeding or in any general receivership.

10. Your intervenor is advised and verily be-

lieves that a reorganization through said preferred

stockholders can be had, by v^hich the obligations of

said concern will be paid off and all matters fully

adjusted. That such reorganization can only be

effected through the Association of Preferred Stock-

holders, herein set forth, and by and through the

recognition of their rights herein.

11. Your intervenor further alleges that by rea-

son of the taking over of the property of said

corporation, and the resulting paralysis in cor-

porate action, there is no person authorized to at-

tend to its corporate affairs, or to operate its plant,

or to negotiate a sale of the property, or to borrow

funds, or to contract for the corporation. That the

good will of said plant is of great value, and the

same will be dissipated and wholly lost unless con-

tracts are made for the season of 1923 with beet

growers in the adjacent territory.

12. That the unsecured claims against said corpo-

ration aggregate a large sum, to wit, approximately

$220,000.00. That the said creditors threaten suits

against the corporation and attachment, and unless

the receivership herein is extended and all of the

corporate affairs taken into the hands of a general

[58] Receiver there will result a multiplicity of

suits and the property of the corporation will be
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wasted and dissipated, to the great and irreparable

damage of your intervenor and other preferred

stockholders similarly situated.

13. That many of the common creditors hold

bonds, part of the series herein sought to be fore-

closed, and the said creditors holding said bonds are

proceeding—notwithstanding the foreclosure suit

now pending in this court—to sell the bonds so held,

and to acquire absolute title thereto, although the

indebtedness for which the said bonds are held as

collateral security is but a very small amount of

the face of the bonds. That in some instances bonds

to the extent of $40,000.00 are held by creditors for

obligations of the corporation not exceeding $20,-

000.00 ; and in many instances the amount of bonds

so held (being part of the bonds under the trust

deed herein being foreclosed) are twice or three

times the amount of the real indebtedness due from

the corporation and secured by said bonds.

14. Your intervenor is advised and believes that

the bondholders, the trustee, and all parties are anx-

ious to have contracts made with the beet growers

in adjacent territory so that the good will of the

corporation can be preserved, and are willing and

desirous, in the event that the Court shall so order,

to have the expense thus incurred part of the ex-

pense of the administration of said estate, underly-

ing the mortgage debt.

15. That the books and corporate records are

being scattered, and unless at once preserved it will

be impossible to make a complete accounting. That
claims and chose in action to a large amount due
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to the corporation will be lost and tlie evidence

thereof mislaid and destroyed.

Answering the bill of complaint herein of the

Colmnbia [59] Trust Company, this intervenor

admits, denies and alleges, as follows:

1. This intervenor admits paragraphs I, II, III

and IV of said complaint.

2. Answering paragraph V of said complaint,

this intervenor admits that $500,000.00' of said bonds

were duly authenticated by indorsement thereon of

the certificate of the complainant, as Trustee, and

admits that the same were delivered by the com-

plainant to the defendant; and admits that a small

portion, to wit, approximately $50,000.00 of said

bonds were delivered to and are held by purchasers

for value. As to the remainder of said bonds a

portion thereof have wrongfully been taken by offi-

cers of the company who hold the same to protect

and secure their alleged personal claims against the

defendant, Beet Growers Sugar Company, which

alleged claims represent but a small proportion of

the face value of the said bonds so taken; and in

taking the same the said officers wrongfully and

improperly, and to the prejudice of the creditors of

said company, preferred themselves as creditors,

and have assumed to act in the taking as officers,

when in fact incompetent so to act because of their

personal interest. The balance of said bonds are

pledged for sundry claims against the company,

which claims are much smaller than the amount of

bonds pledged; and the real mortgage indebtedness

represented by the bonds, and for which said bonds
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are pledged, is much smaller than the face of the

bonds so held. This intervenor further alleges that

the actual indebtedness of the corporation for which

bonds are issued and held does not exceed the sum

of $200,000.00.

3. This intervenor admits paragraphs V-a and

VI of said complaint.

4. As to paragraph VII of said bill of complaint,

this [60] intervenor admits that taxes and pen-

alties have accrued against the mortgaged property

in approximately the sum of $42,900.00, which are

a lien upon the property, prior and superior to the

deed of trust of the complainant. Admits that de^

fendant company has failed to deposit with the

plaintiff as Trustee policies of insurance, if it has

any, upon the buildings and other improvements.

As to whether twenty-five per cent of the bonds

secured by said indenture and now outstanding have

requested the plaintiff to notify the defendant com-

pany of its default in the aforesaid particulars in

respect to the covenants in said mortgage, and as to

the manner, if at all, the plaintiff has elected or pre-

tends to elect to declare any part of the bonds due

and payable, this intervenor has no knowledge nor

any information sufficient to form a belief, and

placing his denial upon that ground denies each and

every allegation with respect thereto. This inter-

venor admits that the complainant is not advised

as to the total amount of bonds outstanding, and al-

leges that the total mortgage indebtedness held as

aforesaid and for which said property should be

sold, and the amount due under said bond issue as
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such mortgage indebtedness, does not exceed the sum
of $200,000.00.

5. This intervener admits all of the allegations

contained in paragraph VIII of said bill of com-

plaint, except as to the amount alleged as reasonable

attorney's fees, and the amount alleged as trustee's

fees; and as to such allegations this intervenor al-

leges that he has no knowledge nor any information

sufficient to form a belief as to the amount of ser-

vices rendered by the attorneys or by the trustee,

or as to the amount which would compensate the

said attorneys or the said trustee for their services

in this behalf, and leaves said complainant to make

such proof in the premises as it can make. And
this intervenor further alleges that he has no knowl-

edge nor any [61] information sufficient to form

a belief as to whether the proper request has been

made by the proper number of bondholders, or

proper action has been taken in the premises, to en-

title said Trustee to commence this action, and hav-

ing no knowledge nor any information sufficient to

form a belief with respect thereto, this intervenor

leaves the complainant to make such proof in the

premises as it can make.

WHEREFORE, this intervenor prays judgment

upon his complaint in intervention and answer

herein

:

1. That in the event the plaintiff is entitled to

foreclose its trust deed herein, and is entitled to the

relief sought with respect thereto in this action, that

the amount of the mortgage indebtedness be ascer-

tained and adjudged hy the Court; and that if neces-
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sary, in the premises, the matter be referred to a

master to take evidence as to the amount actually

due from the corporation to tlie several bondholders

holding bonds, and for which said bonds were issued,

and that only the amount due from the said corpo-

ration to the several bondholders for which said

bonds were given, together with interest, col-

lector's fees, trustee's fees and costs, be ad-

judged and determined to be the mortgage indebt-

edness; and that the said bondholders be required

to deposit their bonds with the registry of this court,

and to make proof of the actual amount due from

the corporation to the said bondholders for which

said bonds are held, and that they be restrained and

enjoined from taking any proceedings to magnify

and increase the mortgage indebtedness by foreclos-

ing the pledges of said bonds, and from claiming

that there is due thereon any sum, save the actual

corporate indebtedness for which said bonds are

pledged.

2. That in the meantime and pending final de-

cree herein, the receivership herein be extended, and

the said Receiver clothed with the powers of a general

and operating Receiver; and [62] that all cred-

itors be required to present their claims, the same

to be adjudged and determined in this action—to

the end that the rights of all and every person in-

terested in the property of said corporation be now
and herein determined.

3. That the rights of this intervenor and all other

preferred stockholders be determined, and that by

the decree herein it be adjudged and determined
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that the said preferred stockholders have a priority

over the common stockholders and a first right, after

the payment of all debts, claims and costs, to the

assets remaining, for the purpose of paying all ac-

crued dividends, and also to return to the said pre-

ferred stockholders the par value of their said stock.

4. That it be further by the decree of this Court

adjudged and determined that this intervenor, and

the other preferred stockholders have the right, and

are permitted by the decree herein, to deposit in par-

tial payment of any bid which they may make on any

sale ordered their shares of preferred stock at their

distributive value, provided that they pay into the

registry of this court a sum upon their bid in cash

sufficient to satisfy all the costs and expenses of this

suit and sale, all Receiver's debts, the mortgage debt,

and all debts and claims which have been filed herein.

5. And for such other and further relief as to

the Court may seem just.

E. D. HASHIMOTO,
Intervenor.

DEY, HOPPAUGH & MARK,
Solicitors for Intervenor,

[Duly verified] [63]

"Order permitting Complaint in Intervention to

be filed, granted." [64]

[Endorsed] : U. S. District Court, District of

Idaho. Filed Dec. 7, 1922. W. D. McReynolds,

Clerk.

"Petition of Receiver asking authority to lease

property, filed." [65-70]
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[Title of Court and Cause.]

ORDER TO TAKE COMPLAINT IN INTER-
VENTION PRO CONFESSO.

It appearing from the records and files herein

that on the 22 day of November, 1922, an order was

duly made and entered herein by the Court, author-

izing E. D. Hahsimoto to file a complaint in inter-

vention herein, and that thereafter, to wit, on the

7th day of December, 1922, the complaint in inter-

vention of E. D. Hashimoto was filed herein, and

it further appearing herein that a copy of said com-

plaint in intervention was on the 6th day of Decem-

ber, 1922, served by mail upon Messrs. Hawley &
Hawley, attorneys for defendant Beet Growers

Sugar Company, at Boise, Idaho, and it further ap-

pearing that a copy of said complaint in interven-

tion was served upon the solicitors for plaintiff

Columbia Trust Company, on the 6th day of Decem-

ber, 1922, and on the solicitor for A. V. Scott, Re-

ceiver of Beet Growers Sugar Company on the 7th

day of December, 1922, and that no motion, demur-

rer, plea or answer has been filed to said complaint

in intervention, or appearance made in opposition

thereto by any of the parties hereto, although such

appearance [71] or pleading should have been

filed on or before the 26th day of December, 1923,

15th day of January, 1923, and 27th day of Decem-

ber, 1922, respectively.

NOW, THEREFORE, on motion of A. L. Hop-

paugh of Dey, Hoppaugh & Mark, solicitors for
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said E. D. Hashimoto, complainant in intervention,

it is ORDERED AND DECREED, that said com-

plaint in intervention herein be taken pro confesso

as to said defendants. Beet Growers Sugar Com-

pany and A. V. Scott, Receiver of the Beet Grow-

ers Sugar Company, and as to Columbia Trust

Company, plaintiff herein.

Dated at Boise, Idaho, February 26, 1923.

[Seal] W. D. McREYNOLDS,
Clerk.

[Endorsed] : U. S. District Court, District of

Idaho. Filed Feb. 27, 1923. W. D. McReynolds,

Clerk. Pearl E. Zanger, Deputy. [72]

[Title of Court and Cause.]

PETITION OF INTERVENOR TO SELL ALL
OF PROPERTY OF DEFENDANT COM-
PANY WITHOUT REDEMPTION.

The petition of E. D. Hashimoto, filed by leave

of the Court first had and obtained, respectfully

states and shows to the Court

:

1.

That A. V. Scott was originally appointed Re-

ceiver herein upon the bill of complaint in this

case filed by the Columbia Trust Company, for the

purpose of foreclosing a trust deed, a copy of which

is exhibited as a part of the bill of complaint, which

trust deed included real and personal property, all

comprising parts of a single working plant or utility,

to wit : a sugar factory, in which each part is neces-
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sary to give value to [73] the others, including the

good will, and both the real and personal property,

and where a dismemberment of the system would de-

stroy or greatly impair the usefulness or value of

its component parts:

2.

That in the order of this Court appointing said

Receiver, the said A. V. Scott, as such Receiver,

was ordered and directed to take possession of all

the property and assets of the Beet Growers Sugar

Company, real, personal and mixed, of whatsoever

kind and nature, and wheresoever situated, covered

hy the said trust mortgage, and of the earnings,

tolls, income, revenue, issues and profits thereof, and

was authorized, empowered and instructed to take

possession of, collect, control, preserve and protect

the said property, including the hooks of account

and other records relating to said defendant cor-

poration.

3.

That the said Receiver duly qualified and has

ever since acted as such Receiver.

4.

That thereafter your petitioner, by leave of this

'Court, and with the consent of all parties, filed his

petition in intervention herein as a preferred stock-

holder of the Beet Growers Sugar Company, for

and on behalf of himself, and all other preferred

stockholders similarly situated, wherein he prayed

inter alia in substance that the said Receiver be

extended, and that all creditors be required to pre-

sent their claims, the same to be adjudged and de-

termined in said action, "to the end that the rights
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of all and every person interested in the property

of said corporation be entered and herein deter-

mined"; also that the preferred stockholders, after

the payment of all debts and claims have the first

right to the assets remaining and also that the pre-

ferred stockholders have the right and be permitted

by the decree herein to deposit in partial [74]

payment of any bid which they might make on any

sale ordered their shares of preferred stock at their

distributive value, and said complaint in interven-

tion further prayed for general relief.

5.

That thereafter, and by consent of all the parties

the Court herein made an order upon said petition

in intervention, which order recited among other

things that the said plaintiff was a preferred stock-

holder, and that he, and the other preferred stock-

holders, had a first and prior equity in all of the

property of the corporation, after the pajonent of

the corporate debts; that the corporation was not

functioning and its corporate powers were not

being exercised, and also that there was grave and

imminent danger of the dissipation and loss of the

corporate assets, unless the property was protected

as a going concern ; that the said order required all

creditors to present and make proof of their claims

under penalty of the same being disallowed, in the

discretion of the Court; that the said order further

directed that this Receiver in his discretion should

enter into contracts with beet growers.

6.

That no plea or answer was filed to the complaint
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of j'our petitioner, and thereafter this Court by its

t)rder duly given and made many months ago di-

rected that a decree pro confesso be entered upon

said complaint in intervention.

7.

Your ' petitioner further represents to the Court

that as will appear upon an inspection of the said

complaint in intervention that the purpose and

effect thereof was to wind up the affairs of the

corporation by sale of its property, and for an

equitable distribution of its assets, first to its cred-

itors secured and unsecured, and, second to its pre-

ferred stockholders. [75]

8.

Your petitioner further suggests to the Court

that by the statutes of the State of Idaho on a dis-

solution of a corporation, voluntary or otherwise,

the holders of preferred stock shall be entitled to

have their shares redeemed at par before any dis-

tribution of any part of the assets of the corpora-

tion shall be made to the holders of common stock,

and the provision of the statute is in substance and

effect engrafted into the Articles of Incorporation

of said company, which provides for the distribu-

tion of the assets among the holders of preferred

stock before any of said assets shall be applicable

to the holders of the common stock, and as appears

from the complaint in intervention confessed herein

there is no value remaining in the assets of said

corporation over and above its debts, secured and
unsecured, and the equity to which the said pre-

ferred stockholders are entitled.
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9.

Your petitioner further shows that the said

assets of the said Beet Growers Sugar Company

consists of a sugar factory, situated at Rigby, in

the State of Idaho; its beet dumps, trucks, personal

property, the dumps being placed upon leased

grounds at sites accessible to railroad facilities and

to carry the sugar beets grown to the factory from

the points where unloaded from the nearby farms;

that the dumps so upon leased grounds are of great

value, because of their location, and the personal

property is of great value in connection with the

factory operated as a going concern; that the whole

comprises a single imit, all of which is essential to

the factory as a whole and that the real and per-

sonal property all comprises parts of a single work-

ing plant or utility, in which each part is necessary

to give value to the other, and that a dismember-

ment of the system would greatly destroy and

greatly impair the usefulness and value of its com-

ponent parts. [76]

10.

Your petitioner is advised and verily believes

that should the property be dismembered or segre-

gated and the real property be sold subject to re-

demption no purchaser could be found who would

be willing to pay the taxes accrued upon the prop-

erty, the administration expenses, and in addition

any substantial sum upon the bonded indebtedness;

'but, on the other hand, your petitioner is advised

and verily believes that should your Honor sell the

whole of said plant as a single unit, including both
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the real and personal property, without redemp-

tion, that a sufficient sum will be paid upon the

property to not only pay the mortgage indebted-

ness, and administration expenses, hut to leave a

substantial sum in the hands of the Receiver to

apply upon the claims of general creditors.

11.

Your petitioner further shows that the taxes

accrued for the years 1920, 1921, 1922 and 1923,

upon said property, aggregate approximately the

sum of $74,00000 ; that your Receiver has no money

with which to meet said payments and that a tax

deed for the property, under the laws of the State

of Idaho, will accrue on the first Monday of Janu-

ary, 1924, for the taxes for the year 1920.

12.

Your petitioner further shows that it is essen-

tial in order to maintain the value of said property

that it be kept intact as a unit and as a going con-

cern ; that the value of said sugar factory and plant

is largely dependent upon the good will and co-

operation of the beet growers in the vicinity of said

factory ; that without having the good will, co-opera-

tion and continued loyalty of the beet growers the

value of said factory and plant will be greatly de-

preciated and impaired to a great extent; that the

loss for one season of the good will and co-opera-

tion of said [77] beet growers means a loss to

said factory and beet growers in that vicinity; that

should the said factory not be operated the coming

season it will probably take several years before

the confidence and co-operation of the beet growers
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in the vicinity could be restored so that beets

could be grown and furnished for the operation of

the said factory hereafter; that thereby the value

of said factory would become greatly impaired and

w^ould, unless the co-operation of said beet growers

could hereafter be secured, become of junk value

only; that in order to secure the operation of said

factory for the following season it will become

necessary to contract for beet seed, and begin to

contract with the farmers and beet growers in Janu-

ary for the production of beets for the operation

of said factory in the fall of 1924; that unless a

sale is made without redemption such uncertainty

will follow that the prospective purchasers will be

deterred from bidding, not knowing after the pur-

chase is made whether they will ultimately own the

property or the condition of the property at the

end of the redemption period, and also whether

beet acreage will or can be secured for the opera-

tion of the factory after the termination of the

period of redemption should the same not be re-

deemed.

13,

Your petitioner further says that the territory

covered and to which the beet dumps of the Beet

Growers Sugar Company extends is approximately

sixty-five miles south of the factory; twenty-five

miles north, and seven to eight miles east and west

;

that in the operation of said factory approximately

one thousand farmers raise beets and have con-

tracted from time to time with the Beet Growers
Sugar Company for the sale of their beets and are

largely dependent in the operation of their farms
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upon tiie sale of such beets so raised; that during

the sugar season as high as five hundred are em-

ployed at the factory; that the [78] town of

Bigby, its prosperity or prostration is to a large

extent dependent upon the said sugar factory ; that

if said factory were sold subject to redemption, in

the opinion of your petitioner, a bid could not be

obtained, or if one were successfully secured, no

such bid could be obtained in excess of the mort-

gaged indebtedness; that if the property were sold

without redemption as a single unit, your peti-

tioner is informed and believes that a price would

be bid upon said property in excess of the amount

of the present bonded indebtedness, and administra-

tion expenses, and sufficient over and above the

bonded indebtedness and administration expenses

to pay a substantial sum to the common creditors.

14.

Your petitioner further suggests to the Court

that unless a sale speedily occurs great and irrepar-

able damage will follow for the reasons already

stated; that under the pleadings in this case the

property should be sold, its affairs wound up, and

the moneys realized distributed among the persons

entitled thereto.

15.

Your petitioner further shows that pursuant to

the statutes of the State of Idaho on December 1st,

1922, the said Beet Growers Sugar Company for-

feited its charter and ceased to have a corporate

existence, and at that time the rights of your inter-

vener as a preferred stockholder, and all other
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preferred stockholders similiarly situated accrued

and thereby and thereupon 'became entitled to de-

mand that the property of said concern be sold

and its affairs wound up and its assets after the

payment of its debts secured and unsecured applied

to the payment of the par value of the stock of said

preferred stockholders. [79]

WHEREFORE, your petitioner prays that be-

cause of the mergency as herein set forth that all

of the assets, real and personal of said concern

as a single unit, be sold without redemption; that

out of the proceeds thereof this Court pay

:

First. The costs and expenses of administration,

including Receiver's and counsel fees, and any Re-

ceiver's certificates outstanding;

Second. All governmental charges;

Third. The amount of the mortgaged indebted-

ness when the same is fixed by the Court;

Fourth. If any surplus remains that the same

be divided among the common creditors until the

said common creditors are paid in full, and if there

be any over-plus remaining after paying all the

above stated sums that the said remainder be paid

to the preferred stockholders to the extent of the

par value of their stock, and if there still remains

any sum after paying and satisfying all of the

above items that such remainder be distributed

among the common stockholders.

E. D. HASHIMOTO,
Petitioner.

DEY, HOPPAUGH & MARK,
Solicitors.

[Duly verified.]
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[Endorsed]: U. S. District Court, District of

Idaho. Filed Oct. 9, 1923. W. D. McReynolds,
Clerk. [791/2]

[Title of Court and Cause.]

ANSWER TO PETITION OF E. D. HASHI-
MOTO, INTERVENER.

Now comes the Beet Growers Sugar Company and

answers the petition of E. D. Hashimoto, intervener

herein, praying for a sale of the premises of this

defendant, without redemption, as follows, to wit:

1. Answering paragraph 1 thereof, this defend-

ant admits that the said A. V. Scott was originally

appointed Receiver herein after the bill of com-

plaint in foreclosure had been filed by the Colum-

bia Trust Company; denies that the property of the

defendant described in the trust deed under fore-

closure is in any sense a public or quasi-puhlic util-

ity or anything more than a private enterprise, and

denies that a dismemberment of the alleged system

referred to in said paragraph 1 would destroy or

greatly impair the usefulness or value of its com-

ponent parts; and for further answer to said para-

graph 1 this defendant refers to its additional an-

swer hereinafter set out. [80]

2. Answering paragraphs 4, 5 and 6, of said

petition, this defendant admits the filing of the

complaint in intervention as therein mentioned and

admits that no plea or answer was filed to said

complaint, and that a decree pro confesso has been

entered upon said complaint in intervention; but
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in that regard this defendant alleges that said pro-

ceedings took place prior to the time when the

present officers of the defendant corporation were

elected and qualified and that since the election

and qualification of the present officers of the de-

fendant corporation, through such officers, the de-

fendant has been endeavoring and is still making

endeavors to procure the necessary funds with which

to discharge its mortgage indebtedness and settle

with its common creditors, as hereinafter in its addi-

tional answer more fully set forth; and further al-

leges that if the intervener and his associates are per-

mitted to deposit in payment or partial payment

of any bid which they might make on the sale of

the property of this defendant, their shares of pre-

ferred stock at their distributive value, it will

result in increasing largely the amount necessary

to be paid for redemption of said property of this

defendant from sale under foreclosure and will be

inequitable to the common stockholders and to this

defendant and its preferred stockholders who have

not joined with said intervener; that the holders

and owners of substantially seventy per cent of

the par value of the preferred capital stock of this

corporation issued and outstanding (and not in-

cluding its preferred stock issued and outstanding

as security for indebtedness) are opposed to the

plan of the said intervener and his associates, and

that if the said intervener and his associates are

permitted to deposit their preferred stock in pay-

ment or partial payment of any bid which they

might make on a sale of said property, and the
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petition filed by said intervener for the sale of

said property without redemption be granted, it

will result in a complete and final liquidation of

the defendant corporation in violation of the con-

tract made and entered into between the stock-

holders [81] of this defendant corporation

when they subscribed to its articles of incorpora-

tion and to its capital stock, and contrary to the

will and wishes of a majority of the stockholders

of this defendant corporation. Further answering

said paragraph 6 this defendant admits that for a

time, it was not functioning and its corporate pow-

ers were not being exercised, but alleges that upon

the election and qualification of its present officers

it began to function as a corporate entity and its

corporate powers have ever since said time been

and are now being exercised for the benefit of its

stockholders and creditors.

3. Answering paragraph 7 of said petition, this

defendant admits that the complaint in interven-

tion of the said intervener was filed with the in-

tention and for the purpose of winding up the

affairs of this defendant by a sale of its property,

but alleges that the intervener is endeavoring by

means of said complaint in intervention and his

petition for the sale of the property of the defend-

ant without redemption, to wind up the affairs of

this defendant corporation, contrary to the express

contract made and entered into between the stock-

holders under and by virtue of its articles of in-

corporation and contrary to and against the wishes

of a great majority of the holders of the capital
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stock of this corporation; and further alleges that

-although the said intervener and his associates

have from time to time in writing and otherwise

endeavored to secure consent of the stockholders

of this corporation to the plan of said intervener

and his associates, they have secured the consent

of not more than the holders and owners of thirty-

one (31) per cent in amount of the issued and out-

standing preferred capital stock of this corpora-

tion, not including its capital stock issued to se-

.<3ure certain debts of this corporation; and this

defendant further alleges that a great majority of

the holders of the capital stock of this corporation

are opposed to such attempted violation of the con-

tract between the stockholders, as evidenced by its

articles of incorporation, and to a sale of its [82]

property without redemption and to the winding

up of its affairs, as prayed for by said intervener.

4. Answering paragraph 8 of said petition, this

defendant admits that the statutes of the State of

Idaho therein referred to are in substance and

effect grafted into the articles of incorporation of

this company, but denies the right of a minority

of the stockholders under the laws of Idaho to

bring about and force, against the will and consent

and wishes of a majority of the stockholders of

this defendant, a liquidation and winding up of its

affairs; and denies that there is no value remain-

ing in the assets of this corporation over and above

its debts secured and unsecured and the equity to

which the preferred stockholders of this corpora-

tion are entitled.



vs. Columbia Trust Company et al. 65

5. Answering paragraph 9 of said petition, this

defendant alleges that the dumps and scales of

this defendant referred to in said paragraph have

been appraised at the value of $42,000.00; and in

this regard defendant alleges that the property of

this defendant since the commencement of the fore-

closure proceedings in this court has been ap-

praised conservatively at the aggregate value of

$1,358,200.00; admits that the personal property of

this defendant is of great value in connection with

the factory operated as a going concern, but allege

that there is always a demand for personal prop-

erty of the character of the personal property

owned by this defendant; admits that the said en-

terprise comprises at the present time a single

unit and that each part necessarily gives value to

the other, but denies that a dismemberment of the

system would greatly destroy or greatly impair the

usefulness or value of its component parts, and

allege that any portion of the personal property of

this defendant even though sold separate and

apart from the real property of this defendant,

could be easily replaced.

6. Answering paragraph 10, this defendant de-

nies that if the said property should be dismem-

bered or segregated and the real property sold sub-

ject to redemption, no purchaser could be found

[83] who would be willing to pay the taxes ac-

crued upon the property, the administration ex-

penses, and in addition a substantial sum upon the

bonded indebtedness.

7. Answering paragraph 11 this defendant de-

nies that the aggregate amount of the taxes accrued
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against said property is of the sum of $74,000.00

or of any sum in excess of $67,000.00; and denies

that a tax deed for said property under the laws of

the State of Idaho will accrue on the first Monday
of January, 1924, for the taxes for the year 1920;

and in this regard further alleges that this defend-

ant is now endeavoring to procure the necessary

moneys to meet and pay all of said taxes, together

with any penalties thereon.

8. Answering paragraph 12, this defendant de-

nies that it is essential in order to maintain the

value of said property, that it be kept intact as a

unit or as a going concern; admits that the said

sugar factory and plant is to a certain extent de-

pendent upon the good will and co-operation of the

beet growers in the vicinity of said factory; admits

that without having the good will, co-operation and

continued loyalty of the beet growers the value of

said factory and plant will be to a certain extent

depreciated, but to what extent the said value will

be depreciated and impaired this defendant is at

this time unable to express an opinion; denies that

the loss for one season of the good will or co-opera-

tion of said beet growers necessarily means a loss

to said factory or to the beet growers in that vicin-

ity; denies that should the said factory not be

operated the coming season it will probably take

several years before the confidence or co-operation

of the beet growers in the vicinity^ could be re-

stored, so that beets could be grown or furnished for

the operation of the said factory hereafter or there-

after; denies that thereby the value of said factory
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would become greatly impaired; denies that unless

a sale is made without redemption such uncertainty

will follow that prospective purchasers will be de-

terred from bidding or that a sale of the factory

without redemption would [84] result in any du-

biety as to the ability or probability of the owner
of said factory securing beets for the operation

thereof after the termination of the period of re-

demption, should the same not be redeemed; and
for further answer to the allegations of the said

paragraph this defendant refers to its additional

answer hereinafter set out.

9. Answering paragraph 13 this defendant denies

that the farmers therein referred to are largely de-

pendent in the operation of their farms upon beets

raised for this defendant company's factory, but in

this regard alleges that for many years prior to the

erection of this defendant company's factory, said

farmers did contract with and raise beets for other

sugar companies, and that ever since the erection

of this defendant company's factory said farmers

have contracted with and raised sugar beets for

sugar companies other than this defendant com-

pany, and that at time a portion of said farmers

have raised beets for this defendant company and

other sugar companies during the same season and

are doing so during the present season; and for

further answer to the allegations of said paragraph,

this defendant refers to its additional answer here-

inafter set out.

10. Answering paragraph 14, this defendant

denies that unless a sale speedily occurs great or
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irreparable damage will follow for the reasons

stated in said petition or for any other reasons,

and denies that under the pleadings in this ease the

property of this defendant should be sold without

redemption or its affairs wound up.

11. Answeriiig paragraph 15, this defendant

admits that under the laws of Idaho on December

1, 1922, its charter was forfeited for failure to pay
taxes, but alleges that its said charter was forfeited

after the receiver of its property was appointed by

this Court; that it was the duty of said receiver to

pay said taxes and reinstate this defendant com-

pany but that the said receiver neglected so to do,

and this defendant thereafter paid the said taxes

under the [85] laws of the State of Idaho, its

rights as a corporation were reinstated, ever since

which said time it has been and is now in good

standing as a corporation in the State of Idaho.

ADDITIONAL ANSWER.
This defendant makes the following further and

additional answer to the said petition of intervener,

to wit:

(A) This defendant admits that the value of the

sugar factory and plant of the Beet Growers Sugar

Company is to a certain extent dependent upon the

good will and co-operation of the beet growers in

the vicinity of said factory, and in that regard

alleges that a large number of stockholders of this

defendant corporation are farmers residing within

the vicinity of said factory who have from time to

time grown beets under contracts for this defendant

corporation and that their interest consists not only
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of an interest as a beet grower but also as a stock-

holder; that said persons became stockholders of

said corporation for the purpose of organizing and

having an interest in an independent sugar factory

in order that they might be interested in said fac-

tory as growers of beets and as stockholders; that

the majority of such persons are opposed to the

sale of the property of this defendant corporation

without redemption, but as stockholders of this de-

fendant corporation desire in the event of the sale of

said factory under foreclosure of the trust deed

described in the pleadings on file herein, that they

be given the benefit of the laws of the State of

Idaho providing for redemption under foreclosure

proceedings in order that they, together with other

stockholders of said corporation, may have an op-

portunity with this defendant corporation of ar-

ranging and providing for the redemption of the

property of this defendant corporation from any

sale that might be made under foreclosure pro-

ceedings.

(B) This defendant further alleges that of its

stockholders [86] there are 1,000 residing in and

who are residents of the State of Idaho and who

hold capital stock of said corporation of the par

value of $455,590.00, and in addition thereto $600,-

000.00, par value of the preferred capital stock of

said corporation which has been issued and is now

being held as collateral security for the indebted-

ness of this defendant corporation; that the sale

of said property of this corporation without re-

demption would result in a loss to the said persons
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holding and owning said capital stock of this de-

fendant corporation of almost, if not all, of their

holdings in this defendant corporation, for the rea-

son that the full value of the property of this de-

fendant corporation could not be realized at any

public sale of said property, whether with or with-

out redemption, and that if the said property

should be sold without redemption the said stock-

holders would have no opportunity whatsoever of

protecting themselves against the loss of their

holdings in the capital stock of this corporation and

would not be protected except to the extent of any

sum which might be realized over and above the

amount of the secured indebtedness of this defend-

ant; that in addition to such stockholders there are

a large number of unsecured creditors of this cor-

poration holding an indebtedness against this cor-

poration of the aggregate value of $214,624.00; that

in the opinion if this defendant a sale of the prop-

erty of this corporation without redemption would

not realize sufficient over and above the secured

indebtedness of this corporation to meet the in-

debtedness held by such unsecured creditors; that

for the reasons set forth in this paragraph, this de-

fendant alleges a sale of its property without re-

demption would be detrimental and inequitable to

said stockholders and said creditors.

(C) This defendant further alleges that it has

2,173 stockholders, of which number 72% are

farmers; that the total amount of its preferred capi-

tal stock issued and outstanding which has been paid

for in cash is $1,160,050.00, and in addition thereto
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$600,000.00 par value of its preferred capital stock

issued and [87] held as collateral security for

an indebtedness of $300,000.00; that of the said

$1,160,050.00, par value of preferred capital stock

so as aforesaid issued and outstanding and paid

for in cash, the alleged association of preferred

stockholders, represented by the intervener, E. D.

Hashimoto, holds $360,000.00 par value, or approx-

imately 31% of the total amount of the preferred

capital stock of this corporation issued and out-

standing and paid for in cash; that there are 649

creditors of this defendant corporation holding

claims aggregating $214,624.85, which claims are

unsecured; that this defendant, through its officers,

has been engaged in promoting a plan for the re-

financing of this defendant corporation in order to

enable it to liquidate the secured and unsecured in-

debtedness, for which purpose a large number of

the preferred stockholders have been interviewed,

including a number of the preferred stockholders

who have become members of the alleged associa-

tion of preferred stockholders, and from such inter-

views this defendant has ascertained and alleges

that a majority of the holders of the preferred capi-

tal stock of this defendant are opposed to the sale of

its property without redemption, and have signi-

fied their willingness to co-operate in a reorganiza-

tion, which will result in the liquidation of its in-

debtedness, including the claims of secured and

unsecured creditors, and in a saving of the in-

vestment of the stockholders of this defendant;

this defendant further alleges that in the event a
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sale of its property upon foreclosure shall be ordered

by this court, subject to redemption, it will be able

to consummate its plans and redeem the property

from such sale within the period of redemption

provided for under the laws of the State of Idaho,

but that in case sale shall be ordered without re-

demption it will result in a great, if not total, loss

to its preferred and common stockholders and its

unsecured creditors.

(D) Defendant further alleges that it has been

hampered in its plan of reorganization up to the

present time by reason of the fact that most of the

outstanding bonds of this defendant have been

held [88] as security and it has therefore been

Unable to state and is now unable to state the exact

amount of such secured indebtedness and will be

unable to do so until this Court has ascertained and

determined under the proceedings heretofore had

and now pending, the exact amount of such secured

indebtedness.

(E) This defendant further alleges that the said

intervener and his associates in a written explana-

tion of the plan of its reorganization dated Novem-

ber 24, 1922, and addressed to the preferred stock-

holders of the Beet Glrowers Sugar Company, after

referring to the indebtedness of said corporation

and to the fact that the preferred stockholders had

invested in said corporation $1,160,000.00, refer-

ring to the property of this defendant, stated:

"There is even now at junk values, a sub-

stantial equity in the property, above all debts

secured and unsecured"
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and further stated in said writing, referring to the

value of this defendant's sugar factory, as follows:

*^An expert appraisement on present exist-

ing values, fixes the value at $1,333,200. This

is' based on the plant stripped to actual values.

The debts all told cannot exceed, we believe,

$600,000.00. And yet, with a difference of

$700,000.00 between the debts and the real

value of the plant (on this kind of an appraise-

ment) the preferred stock today has no market
value."

That the portion above underlined was by the

intervener and his associates in said writing caused

to be printed in bold, black type; that in said writ-

ing the intervener and his associates further stated:

"The common stockholders have some equity

in the corporation, and to be absolutely fair

this interest should be recognized."

That in the said writing which was sent to the

preferred stockholders in an endeavor to secure

their consent to the plan of the intervener and his

associates, it was further stated that the costs of

foreclosure, clerk's fees, .U. S. Marshal's commis-

sions on sale, receiver's charges, trustee's and at-

torneys' fees, printing, state tax on new corpora-

tion, a new bond issue, interest on the unsecured

[89] indebtedness, and penalties on taxes, would

amount to at least $250,000.00.
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WHEREFORE this defendant prays that the

order sought by the intervener in his petition be
denied and that the said petition be dismissed.

MARSHALL, MacMILLAN & CROW,
H. H. HENDERSON,'

Attorneys for Beet Growers Sugar Company.
[Duly verified.]

[Endorsed]: U. S. District Court, District of

Idaho. Filed Oct. 17, 1923. W. D. McReynolds,
Clerk. [90]

[Title of Court and Cause.]

PETITION OF INTERVENER TO EXTEND
POWERS OF RECEIVER.

To the Honorable FRANK S. DIETRICH, Judge
of the United States District Court in and for

the District of Idaho:

Your petitioner, E. D. Hashimoto, intervener

herein, in his own behalf and in behalf of the As-

sociation of Preferred Stockholders of Beet Growers

Sugar Company respectfully petitions and shows

this Honorable Court:

1. That A. V. Scott is the duly appointed, quali-

fied and acting Receiver of all of the property and

assets of Beet Growers Sugar Company and as such

receiver is in possession of said property and assets.

2. That the general taxes levied and assessed

against the property of the Beet Growers Sugar

Company for the years 1920, 1921 and 1922 were

not paid when the same became due and payable

and pursuant to the laws of the State of Idaho all
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of the real property of said company, including the

factory buildings and improvements, was on the

first Monday of January, 1921, sold to the County
of Jefferson, State of Idaho. [91]

3. That no redemption of said property has been

made from said tax sale and no payments have been

made on account of taxes for said years, or either

of them.

4. That on or about the first day of August,

1923, your petitioner was informed by the Treasurer

of Jefferson County, Idaho, that the amount due

at that time to the Treasurer of Jefferson County

on account of taxes and interest for said years 1920,

1921 and 1922 was the sum of $57,872.00.

5. That your petitioner is not informed as to

the amount of general taxes due for the year 1923,

but is advised that unless one-half of said taxes

are paid on or before the fourth Monday in Decem-

ber, 1923, that said taxes for said year 1923 will

become delinquent.

6. That all of the property so sold for taxes is

in the possession of said A. V. Scott, Receiver of

Beet Growers Sugar Company.

7. That by the terms of Section 3254, Idaho

Compiled Statutes, 1919, it is provided as follows:

"Redemption. The property described in

any delinquency entry may be redeemed from

tax sale by the owner thereof, or any party in

interest, on or after the fourth Monday of

January after, and within three years from

the date thereof, or until tax deed is issued to

the county by paying the amount of all delin-
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quent taxes and penalties, as shown in such

entry, together with the interest accrued

thereon, to the tax collector, as prescribed in

this chapter: Provided, That no person shall

be permitted to redeem any property from sale

for delinquent taxes of any year after a tax

deed has issued thereon for delinquent taxes

of any prior year. Provided further. That no

person shall be permitted to redeem any prop-

erty from sale for delinquent taxes of any year

unless the said property has been redeemed

from all sales for delinquent taxes of prior

years."

That your petitioner is advised that said Section

3254 has not been amended but that Section 3256,

Idaho Compiled Statutes, 1919, reading as follows:

"Tax Deed: Issuance. If the property is

not redeemed within three years from the date

of the delinquency entry, the tax collector or

his successor in office must make to the

county a deed to the property."

was amended by Chapter 45, Session Laws of Idaho,

1920, to read as follows:

"Tax Deed: Issuance. If the property is

not redeemed [92] within four years from

the date of the delinquency entry, the tax col-

lector or his successor, in office must make to

the county a deed to the property."

8. That your petitioner is advised that doubt

exists as to whether Beet Growers Sugar Company

or A. V. Scott, its receiver, will be entitled to re-
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deem said property after the first Monday of Janu-
ary, 1924.

9. That Beet Growers Sugar Company is unable
to pay or discharge any portion of said delinquent

taxes and your petitioner believes it to be to the

best interests of all concerned in the above-entitled

proceeding, for the protection of the property of

said company in the possession of said receiver,

for this Court to authorize said A. V. Scott,

Receiver, to borrow as soon as possible, sufficient

money to redeem said property from said delin-

quent tax sale and thereby protect the title of said

property for the benefit of all concerned. That said

Receiver be authorized to issue his Receiver's cer-

tificate or certificates of indebtedness for any moneys
so borrowed, said receiver's certificate or certi-

ficates to be a first and underlying lien upon all of

the property of Beet Growers Sugar Company,
ahead of and prior to the lien of the trust deed upon
said property being foreclosed herein and ahead of

and prior to the lien or claim of any bondholder

claiming under said trust deed and ahead of and

prior to the claims of any and all creditors of Beet

Growers Sugar Company.

WHEREFORE, your petitioner prays that an

order be made and entered herein authorizing said

A. V. Scott, Receiver of Beet Growers Sugar Com-

pany, to borrow such sum or sums as may be neces-

sary to redeem the property of Beet Growers

Sugar Company from delinquent tax sales and to

pay said taxes as soon as he can borrow said

money; that said Receiver be authorized to issue
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Ms negotiable receiver's certificates of indebtedness
for money so borrowed, said receiver's certificates

[93] by said order to be declared a first and
underlying lien upon all of tbe property of Beet-
growers Sugar Company, ahead of and prior to

the lien of the Tinist Deed to Columbia Trust Com-
pany which is being foreclosed herein and ahead of

and prior to the claim or claims of any bondholder
claiming under said Trust Deed, and ahead of and
prior to the claims of any and all creditors of Beet
Growers Sugar Company.

(Signed) E. D. HASHIMOTO.
By DEY, HOPPAUGH & MARK,

Attorneys for Petitioner.

Duly verified. [94]

[Endorsed]: Filed December 13, 1923. W. D.

McReynolds, Clerk. By M. Franklin, Deputy.

[95]

[Title of Court and Cause.]

ORDER OF COURT EXTENDING POWERS
OF RECEIVER.

An order was heretofore made in this suit, bear-

ing date the 25th day of October, A. D. 1922, and

entered on the 28th day of October A. D. 1922, in

which it was ordered, adjudged and decreed that

A. V. Scott be appointed receiver of the property

of the defendant, Beet Growers Sugar Company,

covered by the mortgage made by the said Com-

pany which is sought to be foreclosed in the bill of
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complaint lierein, with the powers and instructions

stated in the said order.

NOW, on the 30th day of December A. D. 1922,

there comes before me, E. D. Hashimoto, in-

tervenor herein, and representing by his bill of

complaint in intervention that he is a preferred

stockholder of the Beet Growers Sugar Com-
pany, and that he and the other preferred stock-

holders have a first and prior equity in all of the

property of said corporation, after the payment of

all corporate debts, and that by the appointment

hitherto made, and through the acts of the officers

following, the said corporation is not now function-

ing and its corporate powers are not being exer-

cised
;

And the said E. D. Hashimoto, intervenor for

[96] himself and the other preferred stockholders,

representing to the Court by his complaint in in-

tervention herein, that a large portion of the plant

and equipment are valuable due to the good will

of the going concern, and that it is necessary to

preserve the contracts for the growing of sugar beets

to supply the factory of the Beet Grrowers Sugar

Company, and there is grave and imminent danger

of dissipation and loss of corporate assets unless

the plant is protected as a going concern, and that

the receiver be given full power to enter into con-

tracts with beet growers for the season of 1923, and

to take into his possession the books, documents,

papers and records of the said Beet Grrowers Sugar

Company, and to require all the creditors to appear

herein and make proof of their claims, and that all
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rights in and to tlie property of said corporation

should be adjudicated to this action, and notice of

the intention of said E. D. Hashimoto to supply to

this Court for an order as prayed for in said com-

plaint in intervention having been served upon all

parties to this action and at the time set for the

hearing of said application, no objection having

been made to the granting of said order;

AND THE COURT having read and considered

the affidavit of Frank A. Johnson on file herein;

and good cause appearing therefor,

IT IS HEREBY ORDERED, ADJUDGED
AND DECREED that the receivership of said

A. V. Scott, be, and the same is hereby extended

to cover all of the books, records, documents and

papers of said corporation, and the said A. V.

Scott be, and he is hereby authorized and directed

to take into his care, custody and control all the

books, records, documents and papers of every na-

ture of said corporation, but said books, records,

documents and papers shall be held by him readily

accessible at all reasonable times to the officers of

said company for their inspection upon reasonable

demand, and

IT IS FURTHER ORDERED, ADJUDGED
AND DECREED that said A. V. Scott be, and he

is hereby authorized and directed to call for claims

of creditors against said Beet Growers Sugar [97]

Company and to publish in newspapers of general

circulation in Jefferson County, Idaho and Salt

Lake County, Utah, notice of creditors to present

their claims against said Beet Growers Sugar Com-
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pany to said A. V. Scott, said claims to be presented

within sixty days after the first publication of said

notice, under penalty of having the same disallowed

in the discretion of the Court, and said receiver is

authorized and directed to mail to each creditor of

said company, as shown by the books of said com-

pany, to the addresses shown by said books a copy

of said notice, said notices to be mailed as soon as

possible after the first publication thereof and not

later than twenty days before the final date for the

presentation of said claims as specified in said no-

tice; and

IT ISi FURTHER ORDERED, ADJUDGED
AND DECREED that said receiver be, and he is

hereby authorized and permitted at his discretion

to enter into beet contracts with beet growers in

the territory adjacent to the plant of the defendant,

Beet G-rowers Sugar Company, for the season of

1923, upon such terms as in the discretion of the

receiver may seem proper, and to advance and

furnish to said beet growers seed upon terms in

said contracts stated, upon condition, however, that

funds necessary to cover the cost and expense of

securing such contracts and the furnishing of beet

seed be advanced by the preferred stockholders of

said company, said company, said funds so ad-

vanced to be part of the cost and expense of ad-

ministration of said estate, and said A. V. Scott

is hereby authorized to issue non-negotiable receiv-

er's certificates for all sums so advanced, said re-

ceiver's certificates to bear interest at the rate of

eight per cent per annum from date until paid,
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and said receiver's certificates to be paid as part

of the cost and expense of administration of said

estate,

Said receiver before entering upon his additional

duties shall take and subscribe to an oath to faith-

fully perform the duties of his office and shall

execute an additional undertaking to the clerk of

this court for the benefit of all whom [98] it

may concern in the penal sum of $2500.00 addi-

tional, with one or more sureties, the same to be

approved by this court, said undertaking to be to

the effect that he will faithfully discharge the

duties as receiver under the order of the Court.

Dated this 30th day of December, A. D. 1922.

By the Court.

FRANK S. DIETRICH,
Judge.

[Endorsed] : Filed Dec. 30, 1922. W. D. Mc-

Reynolds, Clerk. By Pearl E. Zanger, Deputy.

[99]

[Title of Court and Cause.]

ORDER OF COURT RE CLAIMS DATED
APRIL 17, 1923.

BE IT REMEMBERED that this cause comes

on for hearing before the court on this 7th day of

April, 1923, pursuant to previous setting of the

cause for trial, Wm. Story, Jr., Esq., appearing

as solicitor for the plaintiff; Messrs. II. R. Mac-

Millan and Thomas Marioneaux appearing as solici-
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tors for the defendant, Beetgrowers Sugar Com-
pany, and Messrs. Dey, Hoppaugh & Mark appear-

ing by Frank A. Johnson, Esq., as solicitors for

the intervener, E. D. Hashimoto; and it appearing

to the court from the allegations of the petition in

intervention, which have been taken as confessed

by the entry of an order pro confesso herein, that

a large part of the bonds which are secured by the

deed of trust, the foreclosure of which constitutes

the subject matter of this suit, are held by certain

creditors of the defendant, Beetgrowers Sugar Com-
pany, in pledge as security for the pa;yTnent of

their claims against the said defendant, and not

under claim of absolute ownership thereof, and it

further appearing that the amount of the indebted-

ness due from the defendant Beetgrowers Sugar

Company to such several [100] pledgees and the

validity of such pledges should be determined prior

to the entry of final decree herein,

IT IS ORDERED that R. W. Jones, Esq., of the

city of Pocatello, State of Idaho, be and he is hereby

appointed as an examiner of this court to take such

testimony as may be offered by the respective par-

ties to this cause and/or holders, whether as pledgees

or owners, of the said bonds of the defendant, Beet-

growers Sugar Company, as may be now issued and

outstanding, in relation to the ownership of such

bonds or the validity of pledges under which the

same are held, and also in relation to the amount

and validity of the claims against said defendant

corporation, which are secured by pledge of such

bonds

:
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IT IS FURTHER ORDERED that this shall be

construed as a warning order, requiring all the

holders of said bonds, whether pledgees or owners

thereof, to appear before the said examiner in this

courtroom on the 25th day of May, 1923, then and

there to introduce such testimony or other evidence

in support of their claims to the bonds so held by

them, and in cases of pledgees of said bonds, of the

amount of their claims against the defendant cor-

poration, as security for which the bonds are held

in pledge, as they may care to offer; and that

copies of this order be served upon each and all of

the holders of said bonds whose address is known,

by the United States Marshal for the respective

districts in which the holders of the bonds reside,

not less than thirty days prior to the date fixed for

said hearing; and further, that the complainant

herein be and it is hereby directed to advise all

holders of said bonds hereof, in so far as the names

and addresses of such holders are known to it;

IT IS FURTHER ORDERED that the said

examiner shall have power to adjourn such hearing,

from time to time, to such [101] dates and places

within the district as may suit the convenience of

the examiner and the parties in interest or their

respective solicitors, and upon consent of all par-

ties in interest may adjourn the said hearing to such

place or places without the district as may best suit

the convenience of himself and the various parties

in interest. Upon the completion of the taking of

the testimony and other evidence in respect to such

matters, the said examiner shall report the same
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with all convenient speed to the court for its con-

sideration; and all of the parties who have ap-

peared in this suit having consented thereto, IT IS
HEREBY ORDERED that further proceedings

in this cause may be had either at the City of Poca-

tello in the Eastern Division, or at the City of

Boise in the Southern Division of this District,

upon such notice as is now prescribed by the rules

or as hereafter may be fixed by the Court;

AND IT IS FURTHER ORDERED that upon

the failure of any holder of said bonds to offer evi-

dence in support of his claim thereto as hereinbe-

fore required, such defaulting bondholder shall be

debarred from participation in the proceeds of

any sale of the property of the defendant, Beet-

growers Sugar Company, which may be made in

foreclosure of the said deed of trust under the

final decree of this court, until he shall have proved

. his right and the extent to which he may be en-

titled to participate therein to the satisfaction of

the court.

Dated this 17th day of April, 1923.

(Signed) FRANK S. DIETRICH,
Judge.

Approved

:

THOMAS MARIONEAUX,
MARSHALL, MacMILLAN & CROW,

Attorneys for Defendant, Beetgrowers Sugar Com-

pany.

DEY, HOPPAUOH & MARK,
Attorneys for Intervenor, E. D. Hashimoto.
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[Endorsed] : Filed April 17, 1923. W. D. Mc-

Reynolds, Clerk. [102]

''Order issued authorizing Receiver to solicit bids

for lease of property." [103—104]

[Title of Court and Cause.]

MEMORANDUM DECISION.

December 28th, 1923.

WM. STOREY, Jr., for Plaintife.

MARSHALL, McMILLAN & CROW and H. H.

HENDERSON, for Defendant Sugar Com-

pany.

JAS. D. PARDEE, for Intervenor Deardorff.

DEY, HOPPAUGH & MARK and M. E. WIL-
SON, for Intervenor Hashimoto.

C. A. BANDEL, Special Counsel for Claimant

Cabbey.

W. STOREY, Jr., Special Counsel for Claimant

Lewis.

C. W. MORRISON, Special Counsel for Thomas

George.

O. E. McCUTCHEON, for Receiver.

DIETRICH, District Judge:

In view of the conclusion I have reached touch-

ing the method of disposing of the property of the

Beet Sugar Company and desirability of expedit-

ing the sale, I shall defer decision upon some con-

troverted questions and shaU state the conclusions

reached upon others without extended discussion.



vs. Columbia Trust Company et al. 87

STATUS OF BEET GROWERS SUGAR COM-
PANY.

1. Stock.

Tlie company has an authorized capital stock of

$5,000,000, namely 400,000 shares of common stock

of the par value of $2.50 per share, and 400,000

shares of preferred stock of the par value of $10,00

per share. [105]

The amount of stock issued and outstanding

does not clearly appear from the record, hut it

would seem that at least one-half the common stock

and between $1,160,050 and $1,200,000 of the pre-

ferred stock is outstanding. Only the holders of

the common stock have the right to vote, and upon

the other hand the preferred stock has priority of

right of dividends upon the seven per cent. The

stockholders are very numerous.

2. Trust Deed and Bonds:

The plaintiff is the trustee named in a trust deed

executed by the Beet Sugar Company, purporting

to( cover all of its property, real, personal and

mixed, as security for an authorized issue of bonds

in the amount of $500,000, bearing interest at the

rate of 7% per annum. Some of these bonds were

sold outright and are held by the purchasers. The

majority of them were delivered as collateral.

It is not questioned that the bonds purporting to

have been sold outright are valid, subsisting obliga-

tions of the company secured by the trust deed.
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It is further conceded upon all hands that many
of the honds held as collateral were duly and regu-

larly delivered as such and are valid obligations of

the company to the extent of the indebtedness they

secure.

As to other of such collateral bonds the validity

of the delivery is questioned, but without discussion

I am inclined to hold that all such deliveries were

authorized and are valid, with the possible excep-

tion of a block of $40,000, $22,500 of which came

into the possession of one Grabbey, and are held by

him or his assigns and $17,500 of which were turned

over to one Goodwin and are held by his assignee

Lewis. As to the status of these bonds—$40,000

—

decision is deferred.

3. Indebtedness

:

A. Claims secured by trust deed:

Upon account of the bonds so issued and sold

outright, and claims secured by bonds held to have

been duly delivered as collateral, it is found that

the company is indebted in the aggregate principal-

sum of $264,174, together with accrued and ac-

cruing interest, such interest computed up to the

[106] 31st day of October, 1923, aggregating

$43,784.61.

Because of certain distinctive conditions, and

pursuant to stipulation of counsel, I shall allow to

the claimant Ogden Iron Works $400 as attorneys'

fees, and to Edward E. Jenkins, Receiver, $2,500

on the same accomit, which several amounts are to

be added to these claims. No attorney fees will be

allowed to other claimants.
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In addition to these amounts there are several

thousand dollars owing to Gabbey, estimated at

$14,342, on October 31st, 1923, and several thousand

dollars owing to Lewis estimated at $6,825 as of

the same date, as security for the payment of which

Gabbey and Lewis claim to hold as collateral the

$22,500 and the $17,500 of bonds above referred to.

For reasons disclosed in the discussion of these

two claims, as per memorandum hereto attached,

it is impossible at this time to state the precise

amount due to either of these claimants, portions

of their claims being dependent upon compliance

wdth certain conditions precedent.

B. Judgments

:

(a) Judgment in favor of Idaho Farm Loan

Company, a corporation, $137.65, dated October 20,

1922.

(b) Judgment in favor of Thomas George,

$224.05 and $1,072.45 both dated October 24, 1922.

(The claim of an attachment lien by this creditor

is denied.)

(c) Judgment in favor of First National Bank
of Logan, Utah, $1,762.74 dated October 26, 1922.

These judgments will be recognized as liens upon

the real property of the Beetgrowers Sugar Com-

pany, subject to the lien of the trust deed.

C. Unsecured Claims:

I find no evidence in the record disclosing the

exact total of the unsecured claims, but in the ar-

guments it was repeatedly stated that they are very

numerous and aggregate a large sum. In the com-

plaint in intervention, filed by the intervener
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Hashimoto, it is alleged they approximate $200,000

and defendant alleges specifically $21'4,624.85. Pre-

sumably interest is to be added. Perhaps for the

purposes of the present decision it may be assumed

that such claims aggregate at least $200,000. [107]

D. Taxes

:

I am not advised as to the precise aggregate of

taxes and penalties for delinquency, but from

representations made in the pleadings and during

the course of the trial, and more recently by peti-

tion for an order authorizing the receiver to borrow

money to take care of the taxes, it may be safely as-

sumed that they approximate $75,000.

E. Expenses of Receiver:

I am unable at this time to state with any degree

of certainty the amount of the receiver's certifi-

cates outstanding for the unpaid accrued and ac-

cruing expenses of the receiver, for the payment of

which there will be no receivership funds available.

P. Trustee's Compensation & Attorney Fees:

Because of the doubt as to whether or not it will

be necessary to foreclose the trust deed by decree

and foreclosure sale, I do not at this time fix the

amount of compensation to be paid to the trustee

and to its attorneys, but in any view the item will

be substantial and will have to be taken into con-

sideration in estimating the amount for which the

property must be sold to take care of certain classes

of claims.

MODE OF SALE OF SUGAR COMPANY'S
PROPERTY.

The question of whether or not the property
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should be sold without redemption has given rise to

a very earnest controversy and upon its elaborate

arguments have been submitted. All of the prop-

erty, real and personal, purports to be covered by

the trust deed, and all of it is used together as a

unit to carry on a single enterprise, and substan-

tially all of it is essential to the successful opera-

tion of the plant. Comparatively speaking, the

personal property is of small value, and yet it is

substantial. If the sale is under a degree of fore-

closure and the usual course is pursued, the sale of

the real property would be subject to redemption

for a year, whereas the personal property would

have to be sold outright with absolute title and no

period of redemption, thus possibly separating the

two classes of property, not without some sacrifice.

The Trustee urges a sale without redemption. The

intervenor Hashimoto representing an organization

of a considerable number of the preferred stock-

holders, very earnestly joins in this contention.

Otherwise than by the company itself, the [108]

unsecured creditors can hardly be said to be repre-

sented in the proceedings, Hashimoto does not

speak for all, but does speak for a representative

number of the preferred stockholders. The sugar

company strongly opposes such a sale, and argues
in the first place that it cannot be legally made if

the sale is had upon the foreclosure of the trust

deed, and that as a matter of expediency it ought
not to be made either upon such a sale or at a re-

ceivership sale.

Strictly speaking there is no competent, definite

evidence touching the reasonable value of the com-
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pany's property, either in parts or as a whole.

There is in the record a circular issued under the

authority of the Hashimoto organization containing

a statement to the effect that the property has been

appraised by reliable appraisers who fixed the value

at $1,333,200, and references by the various parties

to the controversy have been made to this estimate,

and at no time, so far as I recall, has it been seri-

ously suggested that the property could be sold for

a greater amount. If that be true it is apparent

that the common stockholders and the company,

in so far as it represents only the common stock-

holders, have no real interest in the question of

whether the sale is made with or without redemp-

tion, for the aggregate of the secured claims, the

unsecured claims, the taxes, and the unpaid ex-

penses of the receivership and of the trustee, taken

together with the amount of outstanding preferred

stock, which must be paid before anything could go

to the common stock, will very greatly exceed the

amount which there is any reason to expect could

be gotten for the property at a sale, either with or

without redemption.

In view of the heavy indebtedness of the receiver-

ship, if we take into consideration the large item

of taxes which the receiver has now been directed

to pay by the issuance of receiver's certificates,

constituting a first lien upon the property, I am
inclined to the view that I should before resorting

to foreclosure sale, attempt a receivership sale, the

same to be without redemption. The considerations

brought forward for an expeditious disposition of
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the property, finally and absolutely, are very

cogent. Some preparation must be made within

the near future for the season of 1924, or the plant

will 'be idle for a year with a very great incidental

loss. At a receivership sale I am inclined to re-

quire that there be a bid for at least a sufficient

amount to cover all the indebtedness of the com-

pany, secured and unsecured. For the reasons al-

ready explained [109] the amount of such in-

debtedness cannot at this time be definitely stated,

but if we take March 1st, 1924, as the date of sale,

it is safe to say that at that time the total, including

accrued interest and all expenses, will range some-

where between $700,000 and $800,000, and wHl

probably approximate $750,000. Parties interested

may therefore assume that a sale without redemp-

tion will not be authorized for less than $800,000,

and after conference or further hearing, and upon

more mature consideration, an upset price sub-

stantially in excess of that amount may be fixed.

While there is no evidence to support the intima-

tions of ulterior motives or purposes, on the part of

the trustee and the intervenor Hashimoto, in urg-

ing a sale without redemption, and on the part of

the Sugar Company and minor interests in oppos-

ing such a sale, it is familiar knowledge that such a

contingency is always possible in the disposition

of a property of the character of that involved,

and it is also well known that parties having com-
paratively small interests are unable to protect

themselves without the aid of the court, and it shall

be my purpose to see that the property is not sacri-
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ficed to tlie profit of the powerful and to tlie loss of

the weak. It is scarcely to be expected that the

unsecured creditors are or will be in a position to

protect themselves, and unless compelled by neces-

sity I shall not be inclined to authorize a sale for an

amount insufficient to take care of their claims. If

at the proposed sale enough cannot be realized to

cover their claims, it is not impossible that I shall

conclude it only proper to leave to them at least

the protection vouchsafed in the period of re-

demption provided for ordinary sales under fore-

closure.

Upon the other hand, with such information as

is now available I can hardly expect to effect a sale

for an amoimt sufficient to cover the preferred

stock in full. It would therefore seem that the pre-

ferred stockholders will be under the necessity of

organizing and protecting themselves in some man-
ner if they feel that there is a substantial equity

for them. In so far as they are represented they

urge a sale without redemption, and they must as-

sume at least a part of the responsibility of seeing

that at such a sale the property brings a fair price.

In order more intelligently to draft a proper
order for the proposed receivership sale, I deem it

necessary to have a conference with counsel and a
supplemental hearing. Such a conference or hear-

ing is accordingly fixed for January 7th at 2:00

P. M. at the courtroom at Pocatello. At such hear-

ing I desire that: [110]

1. The claimants Lewis and Gabbey show com-
pliance with the conditions upon which certain
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items of their claims are now contingent ; in default

of which the items will be disallowed.

2. Complete data touching unsecured claims he

made of record so that the precise amount of these

claims and the interest thereon may he accurately

computed. The receiver should give assistance

upon this head by tabulating claims on file, with

dates from which interest should be computed.

3. Complete data from which we may accurately

compute the net indebtedness of the receivership,

with a careful estimate of accruing expenses up to

March 1st, 1925. To the matter of furnishing this

data, the receiver will be expected to give his at-

tention.

MEMORANDUM COVERINO DETAILS OF
LEWIS AND GABBEY CLAIMS.

A. W. LEWIS CLAIM.
Subject to a possible reduction by way of set-off

the following items are admittedly correct:

(a) Note of Beet Sugar Company to Gabbey

and Goodwin, and transferred by them to Lewis,

for $5,000, dated September 27, 1920, with interest

from its date at 8%, credit interest pajrments ag-

gregating $369.89.

(b) Note of Beet Sugar 'Company to Goodwin,

and transferred to Lewis, for $2,500, dated Sept. 27,

1920. Interest at 8% from its date.

(c) Sundry checks issued by the Beet Sugar

Company in the summer and fall of 1922 for valid

claims, which checks were not paid and by assign-

;ment are held by Lewis, aggregating the principal

sum of $1,900.17. Against these checks charge one-
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half of claim allowed Idaho Falls State Bank,

See Lewis' opening brief (page 2), $659.49, leaving

a net principal of $1,240.68. Add interest on this

net principal at 1% per annum from October 31,

1922.

(d) Valentine note for $1,000, given November

22, 1920. All interest paid up to December 20, 1921,

and $500 on principal as of tbat date, leaving the

net principal due Lewis the holder of the note of

$500. Add interest [111] at 8% from December

20, 1921.

Incidentally it may be stated in passing that for

the several claims aggregating over $9,000, besides

interest, Lewis paid less than $5,000.

CONTESTED CLAIM.
In addition to the foregoing items, Lewis makes

a claim for $5,000 which is vigorously contested.

The claim arises out of an argument entered be-

tween the claimant and one A. G. Goodwin, who was

at the time President of the Beet Sugar Company,

by the terms of which in consideration of $5,000

to be paid to the claimant he was to give all of his

time to "refinancing" the Beet Sugar Company.

This contract is dated June 20, 1922.

At the hearing before the examiner, the question-

ing of the claimant touching the transaction was so

grossly and persistently violative of the most

elementary rules of evidence that I have seriously

doubted whether any consideration at all should

be given to the testimony. Not only were the

questions highly leading, but in vital respects they

were so formulated as to elicit nothing but incom-
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petent conclusions, and sometimes contents of rec-

ords or other written instruments. It is quite in-

conceivable that such a course would have been pur-

sued had the hearing been before the court instead

of an examiner.

But according to such "evidence" every reason-

able intendment, I am still inclined to reject the

claim in its entirety.

In the first place I do not think it is shown, that

the written memorandum relied upon ever became

an obligation of the Beet Sugar Company. On the

face of it, it does not purport to be such an obli-

gation, but only the agreement of A. G. Goodv^in.

But if it were otherwise, it is not shown that Good-

win had any authority to enter into an obligation

of the character on behalf of the Beet Sugar Com-
pany. By interrogating the claimant in the manner

\above described, counsel got him to express his con-

clusion that the board of directors ratified the agree-

ment, but he specifically admits that he doesn't

know that they were ever advised of the existence

or of the terms thereof. And finally I am in-

clined to think the instrument void for indefinite-

ness. [112]

There is a suggestion of possible recovery upon

the basis of quantum valebat, but the only testi-

mony as to the value of claimant's services is so in-

definite and so inconsistent that no award could

be made under that theory, and besides it isn't

shown that the services were of any value or bene-

fit to the company.

But in the second place if we assume the agree-

ment valid and binding upon the company, plainly
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under his own testimony the claimant himself failed

to perform and is chargeable with a breach of the

agreement. The reason he assigns for his failure

is so trivial as to raise the question of his good

faith. Because one of the stockholders demanded

a consideration for turning his stock over to a

voting trust which was part of the scheme for ''re-

financing" from which claimant was to receive a

very substantial private profit, claimant professes

to have become "disgusted," and thereafter practi-

cally gave up consideration of "refinancing" the

company and turned his attention to the organiza-

tion of a group of its stockholders. If, as for pres-

ent purposes we are assuming, the company was a

party to the contract, it had no obligations touch-

ing the attitude or conduct of its stockholders.

They were not subject to its control in respect to

the disposition of their stock, and hence the de-

mand by which claimant was "disgusted," even

if unreasonable, did not constitute a breach or war-

rant claimant in declining to do what he had agreed

to do.

In the third place it was a gross disregard of

his duty for claimant to seek to refinance the com-

pany in the manner explained by him. He was to

receive $5,000 in cash for his services, and he was

to "devote" himself "entirely" to the enterprise.

It was his duty to "refinance" on the best terms

possible for the company. The duty was such that

his relation to the company was highly fiduciary.

Of necessity the company must rely upon his judg-

ment, and to be faithful to his trust he must remain
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disinterested. He could not serve two masters. And

yet while he was thus heing paid $5,000 for further-

ing and safeguarding the interests of his principal,

he set on foot a scheme, which, if carried out, would

be onerous to the company at hest, and out of which

he was privately, and so far as appears, secretly to

receive a very considerable profit. [113]

For the reasons stated the claim of $5,000 for

compensation or salary will be denied.

SET-OFF.

The claim by the Beet Sugar Company of a set-off

against the admitted claims of Lewis, hereinbefore

discussed, arose in this way:

Some time after claimant entered into the agree-

ment with Goodwin, above discussed, it became ap-

parent that failure was wholly probable. The credit

of the company was exhausted and substantially the

only salable asset it had was a considerable quan-

tity of molasses—a by-product from the manufacture

of sugar. To hinder and defeat the general cred-

itors who had a right to attach, and were threaten-

ing to resort to that remedy, some of the officers of

the company entered into a collusive understand-

ing with Lewis, by which an ostensible but not a real

sale of this molasses was made to him. Accord-
ingly he took possession of and sold the molasses to

the Amalgamated Sugar Company, and received

in part pajonent of the purchase price the aggre-
gate sum of $6,512.73 which amount he admittedly
deposited in a bank in his name, but as already
indicated he secretly held the deposit in trust for
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the company. Upon subsequent demands made hj

the officers of the company he declined to pay over

this money or render any account therefor. At the

hearing before the examiner he exhibited a "state-

ment" showing that he and Goodwin had absorbed

the entire deposit. One item of this statement is

*' Expenses of A. W. Lewis from July to Nov. 15,

1922, $1,078.27." Although knowing that he would

be called upon to make disclosure of the disposi-

tion of the money, he had with him when he testi-

fied no vouchers or book account, and was unable

to give any explanation of the items going to make
up the total. At the final hearing in this court in

October, his counsel offered a paper purporting to

be signed by him, w4th a measure of itemization,

but upon objection of the company that the paper

was incompetent it was necessarily excluded. Even
in this paper we are furnished wdth such items as

"Hotel Expenses, including automobiles and other

items from 4th Sept. to 8th Nov. 23, $336.57."

Such a statement would be wholly inadequate, even

if it were competent. The burden was upon the

claimant [114] as trustee to show that he had

made an authorized and honest expenditure of the

'funds, and he having failed so to do credit for the

entire item must be denied.

Another item is $2,743.91 paid to Goodwin to

cover his ''traveling expenses." Touching the de-

tails we have no competent evidence, but for reasons

now to be stated an extended discussion is not to be
necessary. The claimant called as a witness one
Broberg, who was at one time a director and auditor
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of the company, and elicited from him the informa-

tion, in conclusion of his testimony, that this Good-

win accomit had been duly checked up by the com-

pany and allowed for $2,621.12, that being $122.81

less than the amount Lewis claims to have paid on

account thereof. The same witness further testified

that upon such audit a note was duly executed by the

company and delivered to Goodwin on April 26th,

1922, for $2,140.30, and on October 5th, 1922, an-

other note for the balance of $480.82, and it further

appears that these notes are outstanding against

the company.

The same witness testified that most of the other

items in the Lewis statement are correct, and it

further appears that some of them are supported by

vouchers. Two items, however, namely $300.00 and

$20.00, to Goodwin on account of salary, are con-

ceded by claimant's counsel to be incorrect, and

these, together with the difference above noted of

$122.81, making a total of $442.81, it is further con-

ceded should be charged back to Lewis.

Summarized, therefore, the molasses account

stands as follows:

Claimant received $6,512.73. He paid out irregu-

larly, but for the use and benefit of the company,

$2,370.55, leaving a balance of $4,142.18, with which,

together with interest thereon from November 1st,

1922, he is chargeable, and the same will be deducted

from his admitted claims.

It is to be added that at the hearing his counsel

suggested that they would make an effort to pro-

cure and deliver up for cancellation the two notes
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executed bv the company to Goodwin, whicli were

still outstanding. If these notes are procured and

delivered for cancellation, claimant wdll be given

further credit for the amounts thereof. [115]

A. W. GABBEY CLAIMS.
The facts pertaining to these claims are so fully

stipulated (Examiner's Transcript, p. 39 et seq.)

that I shall not take the space or time to restate

them here, but shall discuss only the questions left

open for decision, in making up the decree or order

resort must be had both to the stipulation and this

memorandum.

In the main the amounts claimed by Gabbey are

conceded to be due, and he should have judgment

therefor, upon certain reasonable and stipulated

conditions, which so far as I am advised have not

been complied with. They are:

1. Delivery into court of the notes evidencing

the claims which are based upon notes, namely:

Notes for $2,500, $5,000, $300.00, $1,358.49, $423.62,

$125.00, $61.38 and $480.82. (This latter note

would seem to be one of the two notes referred to

in the latter part of the discussion of the Lewis

claims, and of course cannot be allowed to both

Gabbey and Lewis. In that discussion it is referred

to as being payable to Goodwin, and under the stipu-

lation to either Goodwin or Gabbey. If Gabbey pro-

duces and files this note, he will, in the absence of a

contest, be given credit for it, and upon the other

hand, if Lewis produces and files it, in the absence

of a contest, credit will be given to him therefor.)

I do not deem it necessary to have a release touch-
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ing the three notes represented as being held as

collateral by the Rigby Bank, but the notes them-

selves must be delivered up for cancellation by

Oabbey before he can be given credit therefor.

2. The other item of the claim is $1,047.10, the

same being the aggregate amount of a number of

unpaid checks, issued to Gabbey by the company,

or to divers persons to whom it was indebted.

They are admitted to be nothing more, in effect,

than memoranda of amounts justly due the payees

named, or their assignees, and before Babbey can

be given credit therefor he must produce evidence

that such amounts have been paid on behalf of the

company, and that the original claimants no longer

have any valid claim on account therefor against

the company. He should produce either receipts

showing that he has satisfied the payees, or orders

or assignments, or some other satisfactory evidence

protecting the company agaiiist a double charge.

He should further produce a verified statement

[116] that no one of the items evidencing by the

checks is included in any one, either of his other

claims or of Goodwin's claims assigned to and pre-

sented by Lewis.

3. 'Claimant guaranteed two claims against the

Sugar Company, one in favor of the Hig'by Star

for $859.71, and another to Hamberg & Sells for

$566.61. Obviously he cannot have credit for these

items until he has actually paid them. As evidence

bf such payment he must present duly authenti-

cated receipts or orders from the two creditors.

4. There will be charged against Gabbey, and
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deducted from the amount otherwise found to be

due him, one-half of the claim of the Idaho Falls

State Bank, the same as in the case of the Lewis

claim and for the same reasons.

[Endorsed] : U. S. District Court, District of

Idaho. Filed Dec. 28, 1923. W. D. McReynolds,

Clerk. [117]

"Order issued January 8, authorizing Receiver

to solicit bids for lease of property for year 1924.'^

[118]

"Order issued authorizing Receiver and Auditor

to determine amount of unsecured claims." [119-

120]

Copy.

MEMORANDUM ORDER OF SALE OF PROP-
ERTY BY RECEIVER.

January 19, 1924.

To the Attorneys of Record in the Beet Growers

Sugar Company Case

:

Gentlemen

:

Upon consideration of the proposed decree, to-

gether with the objections thereto, and the status

of the case, I have found it extremely difficult to

work out a decree which will give reasonable pro-

tection to all parties in interest, and I have there-

fore practically concluded to follow my original

conclusion that a sale should be made by the re-

ceiver. To that end, I have attempted to work out

an order, a rough draft of which is enclosed for

your consideration and suggestions.

I should like to have you give the matter im-
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mediate consideration and make such suggestions,

if any, as you care to make so that I may have

them not later than Thursday of next week, that is

January 24th. Little delay will thus be entailed

because, on account of apparent inaccuracies in

the decree as proposed, and its inadequacy in some

particulars, it is not in proper condition to be

signed.

Very truly yours,

(Signed) FRANK S. DIETRICH,
U. S. District Judge. [121]

In the District Court of the United States in and

for the District of Idaho, Eastern Division.

COLUMBIA TRUST COMPANY, a Corporation,

Plaintiff,

vs.

BEET GROWERS SUGAR COMPANY, a Corpo-

ration, et al.,

Defendants.

DRAFT OF PROPOSED ORDER FOR SALE
BY RECEIVER.

It appearing

:

1. That the net indebtedness of the Receiver

herein, after crediting the $35,623.00 still to be

paid to the receiver on account of current lease,

aggregates approximately $67,000, for the payment

of which there are no available funds or income.
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2. That the taxes for 1923, amounting- to $12,-

810.00 besides penalties and interest, are unpaid:

3. That as itemized in Exhibit "A" hereto at-

tached, there is due on outstanding bonds secured

by trust deed on all of the property of the defend-

ant company, Thirty-three Thousand, Six Hundred

and Eighty-four and 69/100 ($33,684.69) Dollars,

inclusive of principal and interest thereon com-

puted to January 15th, 1924, and upon divers claims

secured severally hj the other bonds covered by

said trust deed, aggregating , inclusive of prin-

cipal and interest computed up to January 15th,

1924, as appears in detail in said Exhibit "A'^;

4. That as is disclosed in the memorandum de-

cision filed herein December 28th, 192.3, there are

judgments constituting liens upon the property of

the defendant subject to said trust deed aggregat-

ing Three Thousand, One Hundred and Ninety-

six and 79/100 ($3,196.79) Dollars, with interest

[122] thereon at the rate of 7 per cent per annum

from October 20th, 1922;

5. That there are numerous unsecured claims

which it is estimated will, with interest, approxi-

mate Two Hundred Thousand and no/100 ($200,-

000.00) Dollars.

6. That allowances must be made to cover com-

pensation of trustee for services rendered and to

be rendered, and for its expenses accrued and ac-

cruing, inclusive of attorney fees, and for accrued

and accruing expenses of the receivership, all of

which aggregate several thousand dollars

;

7. And it therefore appearing, that the total in-
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de,btedness and expense to be paid will, by the time

the sale of the property can be consummated, ap-

proximate at least $650,000.00;

8. And it further appearing that it will be neces-

sary to sell all of the property of the defendant

Beet Growers Sugar Company to pay said indebt-

edness, and that said property constitutes a single

operating unit, and should be sold together in one

parcel, and that in view of the status and exi-

gencies of the case a better price can in all proba-

bility be gotten hy the receiver than by a master

upon foreclosure sale, and that by a receiver's

sale the rights of all parties interested may be

more fully protected;

IT IS THEREFORE ORDERED, That the re-

ceiver be and he is hereby authorized and directed,

with all reasonable dispatch, to make a sale of

said property, subject to the approval of the

Court.

Time and Place of Sale:

Said sale shall be made at such time as the re-

ceiver shall designate, not earlier on the day fixed

than ten o'clock in the morning, or later than five

o'clock in the afternoon, at the front door of the

courthouse at Rigby, Jefferson County, Idaho.

Notice of Sale:

Notice of such sale, particularly stating the time

and place thereof, shall be published by the re-

ceiver at least once a week for at least four weeks

next prior to the date of the sale, in a newspaper

of general circulation published at Rigby, Idaho,

and in a newspaper of general circulation published
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at Idaho Falls, Idaho, and a newspaper [123]

of general circulation published at Salt Lake City,

Utah. In addition to stating the time and place,

said notice shall contain a brief general description

of the property to be sold, with the added clause

that whether particularly referred to or not the de-

scription is intended to cover and include all of the

property, real, personal and mixed, owned by the

Beet Growers Sugar Company, constituting prin-

cipally a beet sugar factory at or near Rigby,

Idaho, with all its appurtenances and all property

used in connection therewith, and with the addi-

tional statement that any error or deficiency in the

description shall not invalidate the sale.

'Said notice shall contain the further statement

that it is given pursuant to this order, appropriate

and specific reference to which shall be made, with

the further statement that the sale will be made
upon the terms and subject to the conditions and

directions of the order, a copy of which will be

furnished without charge to anyone interested upon

application to the undersigned receiver at his office

at Idaho Falls, Idaho.

Payment by Purchaser

:

Any competent person or corporation may be-

come a purchaser at such sale, but immediately

upon the announcement by the receiver of the ac-

ceptance of a bid, subject to the Court's approval,

the bidder must pay to the receiver $10,000.00 to

be credited upon the purchase price if the Court

approves the sale, and to be forfeited to the re-

ceiver as liquidated damages in case the bidder
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fails, upon such approval of sale, to pay the res-

idue of the purchase price in the manner and at

the times as herein specified.

In case of a failure of the purchaser to comply

with this condition, the receiver will forthwith

reject such bid and proceed with the sale the same

as if such bid had not been made.

Within five days after the approval of a bid by

the Court, the purchaser shall pay an additional

amount, which taken together with the initial pay-

ment, shall equal at least 10 per cent of the whole -

price bid. This additional amount also shall be

forfeited to the receiver as liquidated damages in

case of failure of the purchaser to make good his

bid and pay the whole amount of the purchase

price as herein provided. Both of said payments

[124] shall ,be made in money or the equivalent

thereof, namely by draft or certified check approved

by the receiver.

The remaining portion of the purchase price may
be paid in three equal installments, thirty, sixty

and ninety days after the approval of the sale,

with interest thereon at the rate of 7 per cent per

annum from the date of the order of approval

by the Court, and at least 10 per cent of each

installment shall be in money, or its equivalent as

above defined. The residue of each installment may
be paid by delivery to the receiver of receiver's

certificates, representing outstanding indeibtedness

of the receiver, owned by or assigned to the pur-

chaser, at their full face value; or by outstanding

bonds now held by Hawley & Hawley, J. F. Feather-
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stone or Phillip Horan, or by the claims secured

by bonds as collateral, together with such collateral

bonds, all as appears in Exhibit "A," hereto at-

tached. Provided that said bonds, or claims with

collateral bonds, are turned over by the purchaser

to the receiver, and provided further that said bonds

and claims with collateral bonds shall be accepted

by the receiver for only such amount as would

equal the distributive share of the proceeds of the

sale to which such bonds and claims would be en-

titled in case the full purchase price of the prop-

erty has been paid in money.

When a sufficient amount has thus been received

to cover all the indebtedness of the receiver, the

compensation and expense of the trustee and its

attorney, and the secured indebtedness represented

by the outstanding bonds and claims with collateral

bonds, the residue may be paid either in money or

by the turning over to the receiver of unsecured

claims at a value equivalent to the distributive

share such claims would be entitled to receive were

the purchase price paid in cash.

Title and Possession of Property Sold

:

The sale of the property will be made free from

all adverse claims and all incumbrances, except

the taxes and penalties thereon for 1923, which are

unpaid, the taxes which may be levied for 1924,

and the existing [125] lease of the sugar factory

by the receiver to one Hashimoto, which will ter-

minate at the opening of the operating season of

1924. In this lease and the rentals due or to be-

come due thereon, the purchaser shall acquire no
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interest or right. But as to the lease of the plant

for 1924, if any shall he made by the receiver, with

the approval of the Court, prior to the date of sale,

the purchaser shall be deemed to be the assignee

thereof and shall succeed to all the rights and all

the obligations of the receiver thereunder, and the

sale shall be deemed to have been made subject to

the rights and the right of possession of the lessee

under such sale.

Upset Price

:

No bid for the property shall be accepted by the

receiver for a sum less than $650,000.00.

Redemption:

Tt being considered that if possible the sale should

be made subject to the right of redemption by par-

ties interested, such right to be exercised within a

reasonable time and upon reasonable terms, with

reasonable inducements to the purchaser to make

the purchase subject to such right; it being noted

that the upset price so fixed will be sufficient to

cover all indebtedness of the company, and that

therefore, in addition to the company the only in-

terested parties are the preferred stockholders who

have rights and interests that the company may
not be willing or able to protect.

IT IS FURTHER ORDERED, that the said sale

be made subject to the right of redemption, such

right to be exercised within six months following

the date of the approval of the sale. To redeem

from the purchaser, the redemptioner must pay

to him or it, or to the receiver, or to a trustee to

be a trustee to be appointed by the Court for that
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purpose, for the use and credit of the purchaser,

not only the purchase price in full which the pur-

chaser has paid for the property, but interest

thereon at the rate of 10 per cent from the date of

the approval of the sale, and in addition thereto

the sum of Fifteen thousand ($15,000.00) Dollars.

[126]

The Beet Growers Sugar Company shall have the

exclusive right so to redeem during the first three

months of the period, and the further right to re-

deem thereafter and within the six months if no

other redemption has been made.

If the company does not redeem in the first three

months, any organization of the preferred stock-

holders, comprising at least 30 per cent of the out-

standing preferred stock, may redeem.

Provided and upon condition that such organiza-

tion shall not exclude any preferred stockholders,

but that within a reasonable length of time, all

preferred stockholders may come into the same upon

an equal footing.

Instruments of Conveyance

:

Upon approval by the Court of the sale, the Re-

ceiver shall, upon order of the Court, execute to the

purchaser a certificate of sale with appropriate re-

citals of the conditions hereof, relative to the re-

demption and at the expiration of the period of

redemption, if no redemption shall have been made,

the purchaser, or in case of redemption, the redemp-

tioner, shall be entitled to appropriate instruments

of conveyance to be made either by the receiver or

a Special Master to be appointed for that purpose

all pursuant to the further orders of the Court, and
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if the property be not redeemed hy the company it

will be required to execute and deliver confirmatory

conveyances.

Until such conveyances are executed, the property

shall remain or be deemed to be in the possession

and subject to the supervision of the Court.

Sale Without Redemption

:

IT IS FURTHER ORDERED, that should the

Receiver be unable, after reasonable effort, to pro-

cure an offer of at least $650,000.00 for the property,

subject to redemption, he is directed to continue the

sale over to the following day after making such

effort, and then offer the property for sale without

redemption, but upon such sale he is not to accept

any bid for less than $750,000.00. The terms of pay-

ment for such sale is to be in substantial conformity

with the requirements hereinbefore set forth for

sale with redemption. [12.7]

Proceeds of Sale

:

The proceeds of the sale paid to the receiver or

into Court from time to time shall be kept and dis-

tributed in the manner and to the persons and upon

the conditions hereafter to be ordered and pre-

scribed by appropriate orders made from time to

time as the need may arise.

Description of Property:

The following is a description of the property to

be sold

:

(Here will be entered a description substantially

as set forth in the proposed decree prepared by

counsel for plaintiff.)

[Lodged.] [128]
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[Title of Court and Cause.]

ORDERS FOR SALE BY RECEIVER.

It appearing:

1. That the net indebtedness of the Receiver

herein, after crediting the $35,623.00 still to be paid

to the Receiver on account of current lease, aggre-

gates approximately 67,000.00, for the payment of

which there are no available funds or income

;

2. That the taxes for 1923, amounting to $12,-

810.00, besides penalties and interest, are unpaid;

3. That as itemized in Exhibit "A," hereto at-

tached, there is due on outstanding bonds secured

by trust deed on all of the property of the defendant

company. Thirty-three Thousand, Six Hundred and

Eighty-four and 69/100 ($33,684.69) Dollars, inclu-

sive of principal and interest thereon computed to

January 15th, 1924, and upon divers claims secured

severally by the other bonds covered by said trust

deed, aggregating Three Hundred and Three Thou-

sand, Six Hundred and Sixty and 64/100 ($303,-

660.64) Dollars, inclusive of principal and interest

computed up to January 15th, 1924, as appears in

detail in said Exhibit "A"; a total secured indebted-

ness of Three Hundred and Thirty-seven Thousand,

Three Hundred and Forty-five and 33/100 ($337,-

345.33) Dollars. [12.9]

4. That, as is disclosed in the memorandmn deci-

sion filed herein December 28th, 1923, there are

judgments constituting liens upon the property of

the defendant subject to said trust deed aggregating

Three Thousand One Hundred and Ninety-six and
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79/100 ($3,196.79) Dollars, with interest thereon at

the rate of 7 per cent per annum from October 20th,

1922.

5. That there are numerous unsecured claims,

which it is estimated will, with interest, approximate

Two Hundred Thousand and no/100 ($200,000.00)

Dollars

;

6. That allowances must he made to cover com-

pensation of trustee for services rendered and to be

rendered, and for its expenses accrued and accruing,

inclusive of attorney fees, and for accrued and ac-

cruing expenses of the receivership, all of which

aggregate several thousand dollars

;

7. And it therefore appearing that the total in-

debtedness and expense to be paid will, by the time

a sale of the property can be consummated, approxi-

mate at least $650,000.00

;

8. And it further appearing that it will be neces-

sary to sell all of the property of the defendant Beet

Growers Sugar Company to pay said indebtedness,

and that said property constitutes a single operat-

ing unit, and should be sold together in one parcel,

and that in view of the status and exigencies of the

case a better price can in all probability be gotten

by the Receiver than by a Master upon foreclosure

sale, and that by a Receiver's sale the rights of all

parties interested may be more fully protected

;

IT IS THEREFORE ORDERED, That the Re-

ceiver be and he is hereby authorized and directed,

with all reasonable dispatch, to make a sale of said

property, subject to the approval of the Court.

Time and Place of Sale:

Said sale shall be made at such time as the Re-
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ceiver shall designate, not earlier on the day fixed

than ten o'clock in the morning, or later than five

o'clock in the afternoon, [130] at the front door

of the courthouse at Rigby, Jefferson County, Idaho.

Notice of Sale

:

Notice of such sale, particularly stating the time

and place thereof, shall be published by the Receiver

at least once a week for at least four weeks next

prior to the date of the sale, in a newspaper of gen-

eral circulation published at Rigby, Idaho, and in a

newspaper of general circulation published at Idaho

Falls, Idaho, and a newspaper of general circulation

published at Salt Lake City, Utah. In addition to

stating the time and place, said notice shall contain a

brief general description of the property to be sold,

with the added clause that whether particularly re-

ferred to or not the description is intended to cover

and include all of the property, real, personal and

mixed, owned by the Beet Growers Sugar Company,

constituting principally a beet sugar factory at or

near Rigby, Idaho, with all its appurtenances and all

property used in connection therewith, and with

the additional statement that any error or deficiency

in the description shall not invalidate the sale.

Said notice shall contain the further statement

that it is given pursuant to this order, appropriate

and specific reference to which shall be made, with

the further statement that the sale will be made

upon the terms and subject to the conditions and

directions of the Court, copy of which will be fur-

nished without charge to anyone interested upon

application to the undersigned Receiver at his office

at Idaho Falls, Idaho.
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Adjournment and Further Notice:

The Receiver shall have the power to adjourn the

sale from time to time to a date certain, and in case

of failure to receive a bid complying with the condi-

tions herein prescribed he shall orally announce the

adjournment of the sale to a date certain, and if,

after failure to obtain a satisfactory ,bid under the

conditions herein prescribed, the Court shall make
an order modifying such conditions and directing

that the property [131] be again offered for sale.

It shall not be necessary to republish in full the

original notice of sale, but in the new notice it shall

be necessary only to state the time and place and
the change in the conditions and terms made by the

order of the Court, with a reference to the original

publication for further particulars.

Inspection of Property:

The property advertised to be sold may be in-

spected by intending hidders prior to such sale,

subject to such reasonable requirements as the re-

ceiver may prescribe.

Payment by Purchaser

:

Any competent person or corporation may be-

come a purchaser at such sale, but immediately

upon the announcement by the receiver of the ac-

ceptance of a bid, subject to the court's approval,

the bidder must pay to the receiver $10,000.00,

to be credited upon the purchase price if the court

approves the sale, and to be forfeited to the re-

ceiver as liquidated damages in case the bidder

fails, upon such approval of sale, to pay the residue
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of the purchase price in the manner and at the

times as herein specified.

In case of failure of the purchaser to comply
with this condition, the receiver will forthwith

reject such hid and proceed with the sale the same
as if such bid had not been made.

Within five days after the approval of a bid by the

court, the purchaser shall pay an additional amount
which taken together with the initial payment, shall

equal at least 10 per cent of the whole price bid.

This additional amount also shall be forfeited to

the receiver as liquidated damages in case of failure

of the purchaser to make good his bid and pay the

whole amount of the purchase price as herein pro-

vided. Both of said payments shall be made in

money, or the equivalent thereof, namely, by draft

or credited check approved by the receiver.

The remaining portion of the purchase price may
be paid in three equal installments, thirty, sixty and

ninety days [132] after the approval of the sale,

with interest thereon at the rate of 7 per cent per

annum from the date of the order of approval by

the court, and at least 10 per cent of each install-

ment shall be in money, or its equivalent as above

defined. The residue of each installment may be

paid by delivery to the receiver of receiver's cer-

tificates, representing outstanding indebtedness of

the receiver, owned by or assigned to the purchaser,

at their full face value; or by outstanding bonds

now held by Hawley & Hawley, J. F. Featherstone,

or Philip Horan, or by the claims secured by bonds

as collateral, together with such collateral bonds.
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all as appear in Exliibit "A," hereto attached. Pro-
vided that said bonds, or claims with collateral

bonds, are turned over by the purchaser to the re-

ceiver, and provided further that said bonds and
claims with collateral bonds shall be accepted by
the receiver for only such amount as would equal

the distributive share of the proceeds of the sale

to which such bonds and claims would be entitled

in case the full purchase price of the property had
been paid in money.

When a sufficient amount has thus been received

to cover all the indebtedness of the receiver, the

compensation and expense of the trustee and its

attorney, and the secured indebtedness represented

by the outstanding bonds and claims with collat-

eral bonds, and the judgments herein above referred

to which constitute second liens, the residue may
be paid either in money or by the turning over

to the receiver of unsecured claims at a value equiv-

alent to the distributive share such claims would

be entitled to receive were the purchase price paid

in cash.

Title and Possession of Property Sold:

The sale of the property will be made free from

all adverse claims and all incumbrances, except the

taxes and penalties thereon for 1923, which are un-

paid, the taxes which may be levied for 1924, and

the existing lease of the sugar factory bjr the re-

ceiver of one Hashimoto, which will terminate be-

fore the opening [133] of the operating season

of 1924. In this lease and the rentals due or to

become due thereon, the purchaser shall acquire
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no interest or right. But as to the lease of the

plant for 1924, if any shall be made by the receiver,

with the approval of the court, prior to the day of

sale, the purchaser shall be deemed to be the as-

signee thereof and shall succeed to all the rights

and all the obligations of the receiver thereunder,

and the sale shall be deemed to have been made sub-

ject to the rights and the right of possession of

the lessee under such lease.

Upset Price:

No bid for the property shall be accepted by the

receiver for a sum less than $650,000.00.

Redemption

:

It being considered that if possible the sale should

be made subject to the right of redemption by par-

ties interested, such right to be exercised within

a reasonable time and upon reasonable terms, with

reasonable inducements to the purchaser to make

the purchase subject to such right; and it being

thought that the upset price so fixed will be suffi-

cient to cover all indebtedness of the company,

and that therefore, in addition to the company the

only interested parties are the preferred stock-

holders, who have rights and interests that the

company may not be willing or able to protect;

and it also having been shown that it is highly im-

portant that the sugar factory be kept a going con-

cern and that it operate each year, and that to

that end it is necessary to contract with farmers

for the raising of sugar beets, beginning about

February 1st of each year for the season's run of

the current year, and that therefore a period of
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redemption longer than six months would extend

into the 1925 season, and hence jeopardize opera-

tions for that year;

IT IS FURTHER ORDERED, That the said

sale be made subject to the ri^ht of redemption,

such right to be exercised within six months follow-

ing the date of the approval of the sale. To re-

deem from the purchaser, the redemptioner must

pay to him or [134] it, or to the receiver, or

to a trustee to be appointed by the court for that

purpose, for the use and credit of the purchaser,

not only the purchase price in full which the pur-

chaser has paid for the property, but interest there-

on at the rate of 10 per cent from the date of the

approval of the sale, and in addition thereto the

sum of Fifteen Thousand ($15,000.00) Dollars.

The Beet Growers Sugar Company shall have the

exclusive right so to redeem during the first three

months of the period, and the further right to re-

deem thereafter and within the six months if no

other redemption has been made. If the company

does not redeem in the first three months, any or-

ganization of the preferred stockholders, compris-

ing at least 30 per cent of the outstanding pre-

ferred stock, may redeem ; Provided and upon con-

dition that such organization shall not exclude any

preferred stockholder, but that within a reason-

able length of time, all preferred stockholders may

come into the same upon an equal footing; And

Provided Further that the right of redemption

herein provided for is intended primarily for the

protection of the preferred stockholders and all of
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tliem, and for their benefit, and is granted upon the

condition and with the reservation that it shall not

be assigned, transferred or encumbered without the

consent of this Court first obtained and without

such consent any attempted assignment, transfer

or encumbrance will be void.

Upon approval by the court of the sale, the re-

ceiver shall, upon order of the court, execute to the

purchaser a certificate of sale with appropriate re-

citals of the conditions hereof, relative to the re-

demption, and at the expiration of the period of

redemption, if no redemption shall have been made,

the purchaser, or in case of redemption, the re-

demptioner, shall be entitled to appropriate in-

struments of conveyance to be made either by the

receiver or a special master to be appointed for

that purpose, all pursuant to the further orders of

the court, and if the property be not redeemed by

the company it will be required to execute and de-

liver confirmatory conveyances. [135]

Until such conveyances are executed, the prop-

erty shall remain or be deemed to be in the posses-

sion and subject to the supervision of the Court.

Proceeds of Sale:

The proceeds of the sale paid to the receiver or

into court from time to time shall be kept and dis-

tributed in the manner and to the persons and upon

the conditions hereinafter to be ordered and pre-

scribed by appropriate orders made from time to

time as the need may arise.

Description of Property:
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The following is a description of the property to

be sold:

(a) Those certain lots, parcels and pieces of

land situate in the County of Jefferson, State

of Idaho, particularly described as follows:

Southwest (SW.) Corner of Section eight (8),

Township four (4), North Range Thirty-nine

(39) East of the Boise Meridian, running

thence East Eighty-three (83) rods, thence

North Eighty (80) rods, thence East Seventy-

seven (77) rods, thence North Sixty-three (63)

rods, more or less, to the Parks and Lewisville

Canal, thence along the said canal to the west

line of said Section eight (8) ; thence South

One Hundred Twenty-seven (127) rods to the

place of beginning, but subject to that certain

right-of-way of the Oregon Short Line Rail-

road Company One Hundred (100) feet wide,

running diagonally across the above described

land in a Northeasterly and Southwesterly di-

rection, together with all buildings, structures,

residences, beet sheds and other improvements

upon said premises, and all canals, ditches and

water rights appurtenant thereto, or used in

connection therewith, together with all and

singular, the tenements, hereditaments and ap-

purtenances thereunto belonging or in anywise

appertaining.

(b) Also all machinery, equipment, sup-

plies and other personal property of every kind

or nature owned by the defendant Beet Grow-

ers Sugar Company, and now in the posses-
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sion of the receiver, which has heretofore been

used in connection with the operation of the

sugar factory on the premises hereinbefore de-

scribed, including, but not limited to, four (4)

shares of the capital stock of the Rigby Canal

Company, and Nine (9) shares of the capital

stock of the Lewisville Canal Company, rep-

resenting rights to the use of water for the ir-

rigation of the land hereinbefore described or

the operation of the sugar factory situate

thereon; one (1) steel traveling crane for dis-

tributing beets, one (1) miscellaneous lot of

laboratory and electrical supplies, bolts, nuts,

washers, screws, rivets, cotter keys, packing,

storeroom supplies, pipe and pipe fittings,

tools, oils, greases, automobile and truck sup-

plies and parts ; four (4) typewriter desks, four

(4) oak typewriter desks, two (2) Underwood

typewriters, one (1) L. C. Smith typewriter,

one (1) Royal typewriter, four (4) oak roll

top desks, three (3) oak Cutler desks, three (3)

oak flat top desks, two (2) standing desks,

[136] two (2) small oak tables, eight (8) oak

swivel chairs, six (6) oak arm chairs, five (5)

straight back chairs, six (6) oak arm chairs,

one (1) small swivel stool, one (1) stationary

stool, two (2) safes, three (3) adding machines,

one (1) check protector, two (2) electric fans,

four (4) section filing units, one (1) Hotchkiss

punch No. 1, one (1) Hotchkiss punch, No. 2,

one (1) cupboard, one (1) index file, one (1)

steel cabinet, one (1) Tagliabue Registering
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thermometer, one (1) surveying outfit, consist-

ing of transit, tripod, rods, chains, etc., eight

(8) wire paper baskets, five (5) brass cuspi-

dors, one (1) nickel cuspidor, one (1) hall tree,

twelve (12) wire trays, six (6) duplex auto-

mobile trucks, one (1) Quad automobile truck,

six (6) Troy Trailers, four (4) Cultipackers,

four (4) dump wagons, one (1) Ford coupes,

Forty-two (42) small Tare scales, forty-six

(46) beet drills, six (6) sprayers, four (4) beet

wagons, four (4) Featherstone beet loaders,

two (2) John Deere beet loaders, thirty-five

(35) wagon scales, six (6) High Line dumps,

located respectively at the Ball Ranch, Lewis-

ville and Lufkin in Jefferson County, at Thorn-

ton and Winder in Madison County, and at

Wilford in Fremont County, Idaho.

(c) Also all right, title and interest of the

defendant Beet Growers Sugar Company and

of the receiver thereof in and under that cer-

tain lease of the property hereinbefore de-

scribed, bearing date September 13, 1923, exe-

cuted by A. V. Scott as receiver, in favor of

E. D. Hashimoto, Treasurer, and in and imder

such further lease of said premises and per-

sonal property as the receiver may enter into in

behalf of the defendant Beet Growers Sugar

Company, during the further progress of this

suit; Provided that the purchaser shall not be

entitled to receive any rentals under said first

named lease, due or to become due to the re-

ceiver.
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Dated: Boise, Idaho, January 25th, 1924.

FRANK S. DIETRICH,
District Judge. [137]

"Bonds in hands of claimants 337,345.35." [138]

[Title of Court and Cause.]

SUPPLEMENTAL ORDER OF SALE.

The property directed to be sold by the order of

January 25th, 1924, having now been leased by the

receiver to the Utah-Idaho Sugar Company for the

season of 1924:

To the end that there may be no misunderstanding

by intending purchasers of references in said order

of sale to the possible lease for the current season,

IT IS DECLARED AND FURTHER ORDERED
that the purchaser shall succeed to the rights of the

Receiver as lessor in said lease as of the date of

the Receiver's sale, and shall be entitled to receive

the payments of rental under said lease thereafter

to become due, but shall acquire no interest in or

right to the initial payment of $25,000.00 made to

the Receiver at the time of the execution of the

lease; and

IT IS FURTHER DECLARED AND OR-

DERED that in case of redemption, the redemp-

tioner and not the purchaser at the sale shall be

entitled to the rentals which are to be paid by the

lessee subsequent to the date of sale, and unless

otherwise ordered by the Court the property sold

shall be deemed to be in the possession and under
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the control of the Court until the period of redemp-

tion shall have expired and instruments of transfer

executed to the purchaser or the redemptioner,

[139] and in case of payment by the lessee of any

installment of rent after the date of sale, it shall

be paid to the Receiver or a Special Master ap-

pointed for that purpose, same to be held in trust

for the purchaser, or in case of redemption for the

redemptioner, and to be paid over at the time the

instruments of transfer are executed and delivered.

The receiver is directed to call the attention of

bidders to this supplemental order and to such lease

on the day of sale, and is also directed to append

to the notice of sale which is now in the course of

publication, the following:

Contemplating bidders are hereby notified of a

lease by the undersigned Receiver to the Utah-Idaho

Sugar Company for the 1924 season of the property

to be sold, and of a supplemental order defining and

limiting the rights of purchasers therein, said lease

being dated February 6th, 1924, and the order being

dated February 7th, 1924.

A. V. SCOTT,
Receiver.

Dated Boise, February 7th, 1924.

FRANK S. DIETRICH,
District Judge.

[Endorsed] : U. S. District Court, District of

Idaho. Filed Feb. 7, 1924. W. D. McReynolds,

Clerk. By M. Franklin, Deputy. [140]
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[Title of Court and Cause.]

OBJECTIONS TO PROPOSED DECREE IN
THE ABOVE-ENTITLED ACTION AS
THE SAME HAS BEEN PREPARED FOR
PLAINTIFF WHICH ARE MADE BY THE
DEFENDANT BEET GROWERS SUGAR
COMPANY.

I.

In paragraph 2, the rate of interest should be cor-

rected from 8 per cent, and to read *

' 7 per cent.
'

'

11.

Strike out all of paragraph 6, for the reason that

heretofore the charter of the Beet Growers Sugar

Company was reinstated and the annual tax paid

as required by law, and certificates of reinstatement

issued by the proper authorities. If this is not true

then it was incumbent upon the plaintiff herein to

have the directors of the corporation made parties

defendant and as trustee for the defunct corporation

in order that proper judgment could be entered

herein.

III.

The language embraced in the concluding portion

of paragraph 7, beginning on line 31 of page 7, to

the conclusion of said paragraph should be elimi-

nated and be made to read as follows : [141]

"That any party to this suit or any other

person who may bid for or purchase the prop-

erty at said sale, and further that the property

so advertised to be sold, may be inspected by
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intending bidders prior to such sale, subject to

such reasonable requirements as the said Re-

ceiver may prescribe."

The language of the proposed decree apparently

limits those who may become purchasers at said

sale.

IV.

Paragraph No. 9 should be amended so as to per-

mit the plaintiff to apply on any bid it should make
the amount found to be due upon the bonds, but

enough cash shall be paid to the Master to pay all

costs of sale and Receiver's certificates less the

amount that is due the Receiver, that will become

due upon the lease from the said premises, and un-

der no circumstances should the preferred shares

of stock be permitted to be received as a part of the

purchase price of said property, for after the pay-

ment of the amount found to be due upon the bonds

and the unsecured claims, any amount thereafter of

necessity must go to the Company for proper distri-

bution.

V.

We object to paragraph 10, as drawn, and insist

that if the Court should fix an upset price, that the

same should be done before the signing of the de-

<^ree, and should be included in the signing therein

and paragraph 10 should be drawn in conformity to

this suggestion.

VI.

We object to paragraph 12 as drawn. There

should be a provision in line 19 on page 10, after the

word '' thereof" as follows: "After the bid of re-
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demption has expired" and provisions should be

made in said paragraph, "That if the Court should

make a new lease for the year 1924 which will ex-

tend into the year 1925, that the purchasers shall

not be let into the possession thereof until the expi-

ration of said lease." We also object to the follow-

ing language, the same being the [142] conclud-

ing portion of paragraph 12: ''And that for the

purpose of exercising such statutory rights of re-

demption, if they elect so to do, the unsecured cred-

itors of the defendant Beet Growers Sugar Com-

pany whose claims have been or may hereafter be

adjudicated or allowed in this suit shall be regarded

as and shall enjoy the status of judgment creditors

of said defendant."

VII.

We object to subdivisions 5 and 6 of paragraph 13

as drawn for the reason that the judgment creditors,

Thomas George and the Idaho Farm Loan Com-

pany, and the First National Bank of Logan should

be placed upon an equality with the unsecured cred-

itors. We also object to all of subdivision 7 of said

l^aragraph 13 for the reason that any money due,

after pa3dng the creditors, should be paid to the

Beet Growers Sugar Company and would be sub-

ject to the order of distribution by said Company.

VIII.

We object to paragraph 14 and its entirety. The

same should be eliminated from the decree.

IX.

Paragraph 15 should provide that if this Court

ject to the order or distribution by said Company.
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1924 and part of the year 1925, that the purchasers

would not be let into possession until the expiration

of such lease.

X.

In paragraph 16 in line 30 on page 14, the word

"land'^ should be changed to ''property."

XI.

The total of the figures as given in paragraph 4

does not appear to be correct and we suggest that

these figures should be rechecked and that upon the

various secured claims that there should be an uni-

form rate of interest fixed at 7 per cent, for the rea-

son that that is the amount of interest the bonds

draw [143] and the claims themselves ought not

draw any more interest than the security provides

for. The amount of the Gabby claim as verified by

the company's figures are in accordance with the

statement attached hereto.

XII.

The defendant Beet Growers Sugar Company
earnestly objects to the inclusion in the decree of

any provisions whatever that gives the preferred

stockholders the right of redemption. This right of

redemption should, in the judgment of the defend-

ants, be given to the Beet Growers Sugar Company
so that it can redeem for and on behalf of all of the

stockholders.

The defendants, therefore, respectfully present

the above objections and proposed amendments .

MARION'EAUX, KING & SCHULDER,
Attorneys for Beet Growers Sugar Company, a Cor-

poration.

Dated this 15th day of January, 1924. [144]



.132 Beet Groivers Sugar Company

[Title of Court and Cause.]

OBJECTIONS OF BEET GROWERS SUGAR
COMPANY TO PROPOSED ORDER FOR
SALE BY RECEIVER.

Now comes the Beet Growers Sugar Company, the

defendant above named, and objects to the proposed

order of sale of defendant's property by the Re-

ceiver in the above-entitled proceeding.

I.

The said defendant objects to that portion of

the proposed order of sale by the Receiver which

provides that said property shall first be offered for

sale with a right of redemption, and in the event

there shall not be received a bid of at least $650,000

for said property, subject to the right of redemption,

that the sale then be adjourned for one day and the

property offered for sale without redemption at not

less than $750,000.

This defendant urges as grounds for said objec-

tion all the reasons and grounds heretofore stated

and submitted to the Court against the sale of its

property without the right of redemption, and in

addition thereto submits that if an order of sale

shall be entered herein directing its property to be

sold subject to a right of redemption, coupled with

an order directing its sale without a right of re-

demption, in the event a bid of $650,000 shall not be

obtained upon an offer of the sale subject to the

right of redemption, it is apparent that such an

order of sale will tend to deter persons from bidding

for said property when first offered for sale subject
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to redemption and to withhold their bids in the hope

that the sale will be adjourned and on the following

day the property [146] offered for sale without

the right of redemption.

II.

This defendant objects to any order of sale of its

property, except subject to the right of redemption,

and reserving all of its objections to an order of sale

except subject to redemption, specifically objects to

the diminution of the time of redemption from that

provided by the laws of the State of Idaho to a

period of six months, and to the diminution of the

time within which this defendant may redeem its

said property from sale, to a period of three months.

In pressing the objection just stated, this defend-

ant calls attention to the fact that all parties to this

proceeding at the last hearing before the Court,

withdrew any objections which had theretofore been

urged against the sale of the property subject to

redemption. Further, that the Court has directed

that the Receiver accept bids for a lease of the prop-

erty for the coming season, and in the event a lease

shall be granted the property would thereby be with-

drawn from operation during the coming season by

any purchaser, for which reason there is no sufficient

ground for shortening the time of the period of re-

demption, and particularly for shortening the time

to three months, within which this defendant has the

right to make such redemption.

This defendant further represents that with the

property leased for the coming season, such lease

furnishes sufficient grounds in equity for the Court
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to direct the sale of the property subject to the right

of redemption and subsequent approval of the

Court, eliminating from the order of sale the alter-

native order directing the sale of the property with-

out redemption, in the event a sufficient bid cannot

be obtained for the property upon its sale subject to

the right of redemption, for the reason that the

Court may, by directing the property to be sold sub-

ject to the right of redemption, thereafter enter an

order directing the sale of the property without the

right of redemption in case it shall be found that the

property cannot be sold for a sufficient sum when

offered subject to redemption. The property could

be advertised and offered for sale subject to redemp-

tion and a report made to the Court of the result

of such offer, leaving ample time during the period

of the lease to reoffer the property for sale without

redemption, in case a sufficient [147] bid should

not be received at the offering of the property for

sale subject to redemption. In this manner the

rights of all parties could be conserved and pro-

tected, whereas the entry of an order such as is now
proposed would tend to curtail the rights of this

defendant as a redemptioner.

This defendant further represents that the period

of three months within which under said proposed

order of sale it shall have the right to redeem said

property, is entirely too short a period, particularly

in view of the fact that the property is to be leased

during the coming season, and that if it shall be

granted a longer period of time it will be able to

secure the necessary funds with which to discharge
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all the indebtedness now existing against its said

property and thereby re-establish itself, thus en-

abling it to pay in full all of its creditors and hold

and operate its property for the benefit of its stock-

holders, both preferred and common.

Respectfully submitted,

MARIONEAUX, KING & SCHULDER,
MARSHALL, McMILLAN & CROW,
H. H. HENDERSON,

Attorneys for Beet Growers Sugar Company.

[Endorsed] : U. S. District Court, District of

Idaho. Filed Jan. 24, 1924. W. D. McReynolds,

Clerk. By M. Ftanklin, Deputy. [148]

"Copy of lease executed to Utah-Idaho Sugar
Company for year .beginning August 1, 1922, to

March 1, 192.5, amount paid for lease $115,000."

[149_156]

[Title of Court and Cause.]

PETITION AND OBJECTIONS.

Now comes the Beet Growers Sugar Company,
one of the defendants above named, and hereby re-

spectfully represents to this honorable Court, and

petitions as follows:

I.

That heretofore and on or about the 25th day of

January, 1924, this Honorable Court entered its

order herein, authorizing the Receiver of this peti-

tioner to sell at public sale all of its property, both

real, personal and mixed, and principally its beet
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sugar factory at and near Rigby, Idaho, with all of

its appurtenances and all property used in connec-

tion therewith, and thereafter on the 7th day of Feb-

ruary, 1924, this Honorable Court filed and entered

a supplemental order of sale in respect to said

property, and the conditions under which the same

shall be sold.

II.

That since the filing of the order of sale on the

25th day of January, 1924, the property of the de-

fendant company, so ordered to be sold, has been

by order of this Court leased to the Utah-Idaho

Sugar Company, at a fixed rental for the year [157]

1924, of $115,000.00, and $25,000.00 of said amount

has heretofore been paid by said Utah-Idaho Sugar

Company to the Receiver, and the balance of said

payment has been secured by a good and sufficient

surety bond; that it was set forth in the first para-

graph of the order authorizing the Receiver's sale;

that the net indebtedness of the Receiver will aggre-

gate approximately $67,000.00, it being stated by ^aid

order that there are no funds available with which

to pay said amount, but your petitioner alleges that

by the payment of the $25,000.00 by the Utah-Idaho

Sugar Company, said amount of indebtedness has

been reduced in the sum of $25,000.00, or to approxi-

mately $42,000.00, with $90,000.00 additional to be

paid during the year ending March 1, 1925 ; that said

$90,000.00 will pay the taxes for 1923, amounting to

$12,810.00, together with the interest, penalties and

costs thereon, and will still leave a balance of ap-

proximately $75,000.00 with which to pay interest
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on the secured indebtedness outstanding against this

petitioner.

III.

That according to the recital in paragraph 3 of

the order authorizing said Receiver's sale, it appears

that there is a total of secured indebtedness out-

standing in the sum of $337,345.33 ; that figuring the

interest on said amount of secured indebtedness at

7 per cent for the year 1924, it would aggregate the

sum of $23,614.17, and deducting this amount from

the approximate sum of $75,000.00 above referred

to, the Receiver will still have on hand more than

$50,000.00 with which to pay Receiver's expenses,

other accruing taxes and to apply on the outstanding

Receiver's certificates.

IV.

That according to the report of A. V. Scott, Re-

ceiver, and E. J. Broberg, special auditor, the un-

secured claims approved less proper deductions

amount to the sum of $147,574; that according to

said report so filed the total amount of indebtedness

[158] except Receiver's compensation from Janu-

ary 1, 1924, and legal fees amount to $623,239.00, of

this amount, however, there are unsecured claims

not filed, and which claims are questioned by this

petitioner in the sum of $6,428.00, and claims filed

but not approved in the sum of $13,407.00, liabilities

on these claims being denied. These two items

amount to $19,435.00, which should be deducted from

the report filed by the Receiver and auditor, and

deducting said amount it would leave as shown by

said report, but the sum of $603,404.00 as a total
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liability of the company. From this amount is now
to be deducted, or at least to be taken into account,

the sum of $115,000.00 to be received for rental for

the property, and deducting this amount from the

total indebtedness would leave at this time approxi-

mately the sum of $488,000.00 indebtedness to which

would have to be added the accruing interest, the

balance of the Receiver's charges and attorney's

fees, or a total indebtedness under any circum-

stances of not to exceed $560,000.00 at the end of the

rental season.

V.

That if said property belonging to the petitioner

is not sold at the present time, but should be retained

in the hands of the Receiver until March 1, 1925,

the company would be in a better condition finan-

cially than at the present time and no damage or loss

by reason of such delay would occur to said company

or to its creditors.

VL
Your petitioner therefore respectfully represents

that it is not necessary at this time to sell all or any

part of the property of this petitioner to pay its

said indebtedness. Petitioner admits that if said

property is to be sold, it should be sold as a single

operating unit and in one parcel, but in view of its

present financial condition, petitioner respectfully

represents that there is no immediate necessity for

the sale [159] of said property or any part

thereof.

VII.

Your petitioner directs attention to that portion
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of the order of the Court wherein the Court speci-

fies the property of this petitioner to be sold, and

wherein it is stated that ^'all of the property, real,

personal and mixed owned by the Beet Growers

Sugar Company" shall be sold. Your petitioner

respectfully represents that the only property be-

longing to said company which should in any event

be sold should be limited to its property situate

within the State of Idaho, and should not embrace

any claims, demands or choses in action which said

company and your petitioner may have pending and

against individuals or companies without the State

of Idaho ; that any such claims would not be within

the jurisdiction of the Court or under the control

of the Receiver and are not covered by a mortgage

securing the bonded indebtedness of the company or

pledged as security to any of its creditors.

VIII.

Your petitioner further respectfully represents

that in the event said property is sold, that the order

of the Court should be modified in respect to the

payment to be made for said property by the pur-

chaser, and especially in the following particulars;

that the payment should be made in cash to the Re-

ceiver, and the Receiver should not be authorized

to accept in payment for said property, outstanding

bonds or collateral of any kind held by the creditors

of said company; that the Receiver should be re-

quired, out of the money so received, to settle and

adjust in cash all proper and legal claims as the

same shall have been fixed and determined by this

Court, and not permit or allow the proposed pur-
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chaser to speculate upon the company's securities

or obligations outstanding. In other words, if any

benefits are to be received [160] or made by said

sale, it should operate for the benefit of the stock-

holders of the company and not for the purchaser

of the property belonging to the company.

IX.

Your petitioner respectfully represents that at

the time this Honorable Court authorized the sale of

said property and directed the Receiver not to ac-

cept a bid for less than $650,000.00, the property of

the sugar factory of the company situate at Rigby,

Idaho, had not been leased for the 1924 season ; that

after the ordering of said sale and on the 6th day

of February, 1924, the Receiver executed a lease,

with the approval of this Court, to the Utah-

Idaho Sugar Company, by which said lease, said

company will receive before March 2, 1925, the sum

of $115,000.00; said rental value thereby fixing a

value of the sugar factory and holdings of the com-

pany at more than $1,150,000.00, and after paying

taxes and other expenses would pay more than 8

per cent on a valuation of $1,150,000.00, which said

valuation is a very reasonable valuation for said

property; that this Honorable Court by fixing a

price of $650,000.00 as a minimum bid to be re-

ceived, has in effect conveyed to prospective pur-

chasers the idea that said property could be pur-

chased for approximately tiiat sum, all of which is

greatly to the disadvantage of the stockholders of

the company and of its creditors.
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X.

Your petitioner further represents that if said

property is sold on the Receiver's sale on the 1st

day of March, 1924, that the stockholders and cred-

itors of petitioner will be greatly damaged and

injured by said sale, and will be deprived of an

opportunity to sell said property at a much higher

figure than can be received at a sale on said date;

that your petitioner now has negotiations pending

looking to the sale of said property with one com-

pany at a price aggregating [161] $1,135,000.00,

and other parties are negotiating and have hereto-

fore submitted a proposition on the bases of $925,-

000.00; that your petitioner has conferred with still

other people looking to a refund of the company's

indebtedness, and now has negotiations pending by

which, in the judgment of your petitioner, it should

be able to refund, as deemed for the best interest

of the company, all of the indebtedness of the com-

pany and leave the company in possession of its

property as a going concern and with funds suf-

ficient to carry on its business, in which event, in

the judgment of your petitioner, the property and

business of the company as a going concern is worth

to the stockholders at least $1,500,000.00; that if

said property is forced to sale at this time, it will

hamper and prevent the negotiations now pending

looking to a sale of said property or a refund of

its indebtedness.

XI.

That if, in the opinion of this Honorable Court,

a sale of said property should become necessary in
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order to fully protect the creditors and stockholders

of the company, that no damage, loss or injury,

under any circumstances could be sustained by the

postponement of the said sale until to and including

the 1st day of July, A. D. 1924; that if a sale is

ordered for that time, in event the property is not

sold by your petitioner before said date or its in-

debtedness is not refunded before said time, there

will still be six months time within which to sell

said property and allow a redemption therefor be-

fore the beginning of the 1925 season; that by the

postponement of said sale to said date, it will en-

able your petitioner to carry on successfully the

negotiations now pending and upon which it has

been earnestly working since the amount of the in-

debtedness of your petitioner was fixed and de-

termined by the decree of this Court heretofore

entered. [162]

XII.

That it is necessary for petitioner, in order to

consummate the sale of the property now pending,

to call a stockholders meeting and to secure the

approval of the stockholders both preferred and

common, in order to consummate said deal; that a

large number of the stockholders of the company

reside in Japan, and it takes approximately thirty

days to get communications to them, and to re-

ceive a reply; that it is necessary to get necessary,

proper and legal notices in order to transact the

business necessary to be done in effecting said sale

in a proper and legal way and time is required for

said purposes; that if said property is now sold at
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a forced sale and should bring the amoimt sug-

gested in the order of the Court, it would then greatly

embarrass and entirely prevent your petitioner

from selling the property upon a basis that will

properly protect the stockholders of the Company;
that delay in the time of said sale will greatly

benefit your petitioner, stockholders and creditors,

and will in no manner embarrass the Receiver.

WHEREFORE, your petitioner prays:

1. That an order of this Court extending the time

of the Receiver's sale of said property to and in-

cluding the 1st day of July, A. D. 1924, and that the

Court fix a proper period for redemption thereafter.

2. That the Court immediately order the sale

heretofore advertised for 12 o'clock noon, March 1,

1924, postponed.

3. That such other and further order as is meet

and equitable in the premises.

MARIONEAUX, KINO & SCHULDER,
Attorneys for Beet G-rowers Sugar Company,

Defendants Herein.

[Duly verified.]

[Endorsed] : U. S. District Court, District of

Idabo. Filed Mar. 1, 1924. W. D. McReynolds,

Clerk. [163]

[Title of Court and Cause.]

ORDER OF COURT RE POSTPONEMENT OF
SALE.

Upon petition of the defendant Beet Growers

Sugar Company,
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IT IS ORDERED, that unless, in view of his
more intimate knowledge of conditions upon the
ground he thinl^s it would he perilous to postpone
the sale, the Receiver postpone the sale set for to-

day for nineteen (19) days, namely, until Thui's-

day the 20th day of March, 1924, at 12:00 o'clock

M., and that he give notice of such postponement
by announcement at the place and time of sale

to-day, and by further brief notices in the news-

papers in which the original notice has been pub-

lished; and

IT IS FURTHER ORDERED, that a hearing

be had in the courtroom at Pocatello, Idaho, at 9 :30

on the morning of March 11th, 1924, upon the said

defendant's petition for further postponement of

said sale, of which hearing the defendant is di-

rected to give all parties of record to the suit notice

without unnecessary delay.

Dated: Boise, Idaho, March 1st, 1924.

FRANK S. DIETRICH,
District Judge.

[Endorsed] : U. S. District Court, District of

Idaho. Filed Mar. 1, 1924. W. D. McReynolds,

Clerk. [164]

[Title of Court and Cause.]

ORDER FIXING TIME FOR HEARING AP-

PLICATION TO APPROVE SALE.

The Receiver having presented his return of sale

of beet sugar plant at Rigby, pursuant to orders

heretofore made,
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IT IS ORDERED, that a hearing- upon said re-

turn, and the matter of confirming said sale, be set

for Friday, March 14th, at 2:00 o'clock P. M., in

the courtroom at Pocatello, Idaho.

Dated: Boise, March 4th, 1924.

FRANK S. DIETRICH,
District Judge.

[Endorsed]: U. S. District Couri, District of

Idaho. Filed Mar. 4, 1924. W. D. McReynolds,
Clerk. [165]

[Title of Court and Cause.]

PETITION AND OBJECTIONS FILED BY
DEFENDANT BEET OROWERS SUOAR
COMPANY TO REPORT OF RECEIVER
ASKING CONFIRMATION OF SALE OF
PROPERTY.

Now comes the Beet Growers Sugar Company,
one of the defendants above named, and hereby re-

spectfully represents to this Honorable Court and

petitions as follows:

I.

That heretofore and on or about the 25th day of

January, 1924, this Honorable Court entered its

order herein, authorizing the Receiver of this pe-

titioner to sell at public sale all of its property, both

real, personal and mixed, and principally its beet

sugar factory at and near Rigby, Idaho, with all of

its appurtenances and all property used in con-

nection therewith, and thereafter on the 7th day of
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February, 1924, this Honorable Court filed and en-

tered a supplemental order of sale in respect to

said property, and the conditions under which the

same shall be sold.

II.

That since the tiling of the order of sale on the

25th day of January, 1924, the property of the de-

fendant company, so ordered to be sold, has been

by order of this Court leased to the Utah-Idaho

Sugar Company, at a fixed rental, for the year

[I651/2] 1924 of $115,000.00, and $25,000.00 of said

amount has heretofore been paid by said Utah-

Idaho Sugar Company to the Receiver and the bal-

ance of said payment has been secured by a good

and sufficient surety bond; that it was set forth in

the first paragraph of the order authorizing the

Receiver's sale; that the net indebtedness of the

Receiver will aggregate approximately $67,000.00,

it being stated by said order that there are no funds

available with which to pay said amount, but your

petitioner alleges that by the payment of the $25,-

000.00 by the Utah-Idaho Sugar Company, said

amount of indebtedness has been reduced in the sum

of $25,000.00, or to approximately $42,000.00, with

$90,000.00 additional to be paid during the year

ending March 1, 1925; that said $90,000.00 will

pay the taxes for 1923, amounting to $12,810.00, to-

gether with the interest, penalties and costs there-

on, and will still leave a balance of approximately

$75,000.00 with which to pay interest on the se-

cured indebtedness outstanding against this pe-

titioner.
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III.

That according to the recital in paragraph 3 of

the order authorizing said Receiver's sale, it ap-

pears that there is a total of secured indebtedness

outstanding in the sum of $337,345.33; that figur-

ing the interest on said amount of secured indebted-

ness at 7 per cent for the year 1924, it would ag-

gregate the sum of $23,614.17, and deducting this

amount from the approximate sum of $75,000.00

above referred to, the Receiver will still have on

hand more than $50,000.00 with which to pay Re-

ceiver's expenses, other accruing taxes and to ap-

ply on the outstanding Receiver's certificates.

IV.

That according to the report of A. V. Scott, Re-

ceiver, and E. J. Broberg, special auditor, the un-

secured claims approved, less proper deductions,

amount to the sum of $147,574.00; that according to

said report so filed, the total amount of indebted-

ness, [166] except Receiver's compensation from

January 1, 1924, and legal fees amount to $623,-

239.00, of this amount, however, there are unsecured

claims not filed, and which claims are questioned by

this petitioner in the sum of $6,428.00, and claims

filed but not approved in the sum of $13,407.00,

liabilities on these claims being denied. These two

items amount to $19,435.00, which should be de-

ducted from the report filed by the Receiver and

auditor, and deducting said amount it would leave

as shown by said report but the sum of $603,404.00

as a total liability of the company. From this

amount is now to be deducted, or at least to be
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taken into account, the sum of $115,000.00, to be
received for rental for the property, and deducting
this amount from the total indebtedness would
leave at this time approximately the sum of $488,-

000.00 indebtedness, to which would have to be

added the accruing interest, the balance of the Re-

ceiver's charges and attorney's fees, or a total in-

debtedness under any circumstances of not to ex-

ceed $560,000.00 at the end of the rental season.

Y.

That if said property belonging to the petitioner

be retained in the hands of the Receiver rnitil

March 1, 1925, the company would be in a better

condition financially than at the present time, and

no damage or loss by reason of such delay would

occur to said Company or to its creditors.

VI.

That heretofore and on the 1st day of March,

1924, your petitioner filed its petition herein, in

which said petition an order was requested extend-

ing the time of the receiver's sale to and including

the 1st day of July, 1924, and that the court fix a

proper period of redemption thereafter, and that

the court order that the sale advertised for 12

o'clock noon March 1st, 1924, be postponed, and

that the court make such [167] other and further

order as is meet and equitable in the premises; that

upon the presentation of said petition, this Hon-

orable Court made and entered the following order:

"IT IS ORDERED, that unless, in view of

his more intimate knowledge of conditions
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upon tlie ground he thinks it would be perilous

to postpone the sale, the receiver postpone the

sale set for to-day for nineteen (19) days, name-

ly until Thursday the 20th day of March, 1924,

at 12 o'clock M., and that he give notice of such

postponement by announcement at the place

and time of sale to-day, and by further brief

notices in the newspapers in which the original

notice has been published ; and

IT IS FURTHER ORDERED, that a hear-

ing be had in the courtroom at Pocatello, Idaho,

at 9:30 on the morning of March 11th, 1924,

upon the said defendant's petition for further

postponement of said sale, of which hearing the

defendant is directed to give all parties of rec-

ord to the suit notice without unnecessary de-

lay."

Dated: Boise, Idaho, March 1, 1924.

VII.

That the making and entering of said order was

communicated to the receiver herein before the

hour of 12 o'clock noon on the 1st day of March,

1924, but as your petitioner is informed and verily

believes and therefore states the fact to be, said

receiver failed to postpone said sale, and on said

date and at the hour fixed therefor, the property so

advertised for sale, was by said receiver offered

for sale and was bid in by the Utah Idaho Sugar

Company, a corporation, for the sum of $800,000.00;

and thereafter said receiver presented his return

of sale of said property to this Honorable Court,
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and on March 4, 1924, the Court made and entered

the following order:

"The receiver having presented his return

of sale of the beet sugar plant at Rigby, pur-

suant to orders heretofore made,

IT IS ORDERED that a hearing upon said

return and the matter of confirming said sale

be set for Friday, March 14th at 2 o'clock P. M.

in the courtroom at Pocatello, Idaho. '

'

VIII.

Your petitioner hereby respectfully objects to

the confirmation [168] of said sale, and for the

following reasons, to wit:

(a) That at the time this Honorable Court ent-

ered its order authorizing the sale of said property,

and directed the receiver not to accept a bid there-

for for less than $650,000.00 the property of peti-

tioner had not been leased for the 1924 season ; that

after the ordering of said sale, and on the 6th day

of February, 1924, the receiver executed a lease,

with the approval of this court, to the Utah Idaho

Sugar Company, by which said lease said company

will receive before March 2, 1925, the sum of $115,-

000.00; said rental value thereby fixing the value

of the sugar factory and the holdings of the com-

pany at more than $1,150,000.00, and after paying

taxes and other expenses, will pay more than eight

per cent on a valuation of $1,150,000.00, which said

valuation is a very reasonable one for said prop-

erty; that with the sugar factory owned by your

petitioner, in full operation, and as a going con-

cern, it is reasonably worth to the stockholders the
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sum of $1,500,000.00; that at the time of said sale,

to wit, on March 1st, 1924, and at the present time,

petitioner has negotiations pending which, in the

judgment of your petitioner, would enable it to sell

said property for a sum largely in excess of $1,-

150,000.00, or to be able to refund all of its out-

standing indebtedness, and leave the company in

the possession of its property as a going concern

and with funds on hand sufficient to carry on its

business, in which event the stockholders of your

petitioner would be protected in their investment,

and greatly benefited thereby.

(b) That the amount of $800,000.00 bid by the

Utah Idaho Sugar Company for said property, is

an amount far less than the reasonable market

value of said property, and a confirmation of said

sale and the actual sale of said property for said

amount would be greatly to the disadvantage of the

stockholders [169] of petitioner and would oc-

casion them serious loss, they, by said action losing

approximately ninety per cent of their original in-

vestment.

(c) That your petitioner verily believes that the

bid received by the Receiver, and in the sum of

$800,000.00, should not by this Court be confirmed,

but that the court should in the interest of the

stockholders of petitioner, authorize and direct the

receiver to resell said property at a date not earlier

than July 1st, 1924, and to give the necessary and

proper notice of said sale; that in the judgment of

petitioner a resale of said property would enable

petitioner to negotiate the sale of said property
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upon a basis greatly to the advantage of the stock-

holders of petitioner, and would enable them to re-

ceive a sum of at least $350,000.00 above the

amount bid at the Receiver's sale on March 1st,

1924.

(d) That petitioner now has negotiations pending

not only for the sale of the property, but also nego-

tiations looking to a refund of the company's in-

debtedness, which, if accomplished, will obviate the

necessity of a sale of said property, but will leave

said property in the hands of said petitioner and

under such conditions that its sugar factory could

be operated as a going concern, thereby enabling

it to protect not only its creditors, but each and all

of its stockholders.

(e) That the ordering of a resale of said prop-

erty and the postponement of the date of said sale

to and including July 1, 1924, would in no manner

jeopardize the standing of the creditors of the cor-

poration, and would not in any manner impair or

diminish the property of the corporation pledged

as security for the outstanding bonds of petitioner

secured thereby, and the outstanding receiver's cer-

tificates, and would not prevent a reasonable period

of time for redemption in the [170] event of said

property being sold on said date before the be-

ginning of the 1925 beet season campaign.

(f) That by the terms of the order of sale here-

tofore entered herein, the petitioner is only given

the exclusive right to redeem from said sale for a

period of three months, and that thereafter, for an

additional period of three months, if no redemption
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has been made by the company, any organization
of preferred stocldiolders, comprising at least thirty
per cent of the outstanding stock may redeem ; that
by the terms of said order, it is uncertain and in-

definite when the period of redemption shall begin
to run, the inference from the terms thereof, how-
ever, being that the period of redemption will begin
to run from the date of the confirmation of said
sale, notwithstanding the proposed purchaser would
have ninety days thereafter in which to pay for

said property, and your petitioner therefore alleges

that it would not know and would have no means
of knowing whether or not the purchaser would
pay the final payments required under its bid, or
whether it would endeavor to fully comply with the

terms and conditions of said order of sale, thereby
leaving your petitioner in a position where its

debts have not been fully paid or discharged or the

existing mortgage upon said property cancelled,

all of which would greatly prejudice and interfere

with the refinancing of petitioner and also with the

securing of the necessary and proper funds with

which to pay its indebtedness, or to redeem said

property from said sale; that if this Honorable

Court, upon the hearing of this petition should

order the aforesaid sale confirmed, then the order

of confirmation should provide that your petitioner

should have the full period of redemption allowed

by law, and after the final payment of the purchase

price so bid shall have been made; that any right

of redemption ordered by the Court would be of no

benefit to petitioner unless said right of redemption
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can be exercised after the final payment shall have

been made for said property. [171]

IX.

Your petitioner further alleges that under and

by virtue of the order of this Court, directing the

Eeceiver to sell the property of petitioner, it was

provided that "any competent person or corpora-

tion may become the purchaser at such sale"; that

your petitioner is informed and verily believes and

therefore states the fact to be that the Utah Idaho

Sugar Company, a corporation, its officers and

agents, were the only bidders at said sale, and that

the Receiver sold said property, subject to the con-

firmation of this 'Court, to the Utah Idaho Sugar

Company. And petitioner further alleges that

said Utah Idaho Sugar Company is not a compe-

tent corporation, or one having the right to become

a bidder or purchaser at said sale, and is not en-

titled to purchase said property or any part thereof

at Receiver's sale; that heretofore a certain ac-

tion was instituted and commenced by the Federal

Trade Commission of the United States of America

against the Utah Idaho Sugar Company and other

defendants, which said action has docket number

303, said proceedings being under Section 5 of the

Act of September 26, 1924, known as the Federal

Trade Commission Act and passed by the Congress of

the United States. The Federal Trade Ct)mmis-

sion having issued and served its complaint herein,

the Utah Idaho Sugar Company filed its answer in

said proceedings, admitting certain of the allega-

tions of said complaint and denying certain others
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thereof; that thereafter, hearings were had before

said oommission, testimony was taken, arguments

made, and thereafter. Findings of Fact and Con-

clusions were duly rendered, made and entered by

the said Federal Trade Commission, on the 3d

day of October, 1923, and on said date a judgment

and restraining order was issued in said proceed-

ing against the Utah Idaho Sugar Company and

other defendants therein, by the terms of which

said judgment and restraining order, the said Utah

Idaho Sugar Company, and [171-a] others,

were ordered to forever cease and desist from do-

ing and performing certain acts and things specifi-

cally set forth in said judgment, and particularly

commanding the said Utah Idaho Sugar Company

and the other defendants, to cease and desist from

conspiring or combining between and among them-

selves to maintain certain monopolies and to pre-

vent the establishment of beet sugar enterprises

and the building of beet sugar factories by persons

and interests other than said corporation respond-

ents, and to cease and desist from hindering, fore-

stalling, obstructing or preventing competitors or

prospective competitors from engaging in the pur-

chase of sugar beets and in the manufacture and
sale of refined beet sugar in interstate commerce,

and from effectuating or attempting to effectuate

such conspiracy or combination; and by said judg-

ment and restraining order the said Utah Idaho

.^
Sugar Company was commanded to cease and de-

I sist from using its financial power and influence

I
for preventing or interfering with the establish-
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ment of independent, competing sugar companies

or organizations or from doing any act or thing

that in any mamier would interfere with the proper

financing of such organizations or from conduct-

ing or operating their business, or from engaging

in the beet sugar busmess; that a copy of said

Findings of Fact and 'Conclusions and judgment

and restraining order is hereunto attached and

made a part of this petition and marked Exhibit

''A"; that by virtue of the terms of said Find-

ings, Conclusions and Judgment, the Utah Idaho

Sugar Company is not a competent or proper cor-

poration to bid for the property of your petitioner

or to become the purchaser thereof at a forced

sale; that the said Utah Idaho Sugar Company

has no right, power or authority to under any cir-

cumstances purchase said property or to negotiate

therefor, without being in violation of the Find-

ings, Conclusions and Judgment hereinbefore

[172] referred to, except the same was done by

the free and voluntary act of petitioner and its

stockholders; that the sale of said property under

the order of the Court was a forced sale and

against the objection and protest of this petitioner

and any confirmation of said sale at this time by

this Honorable Court, would be without the con-

sent and against the solemn protest of petitioner

and its stockholders.

X.

That it was found and determined by the Federal

Trade Commission that petitioner was organized

as an independent entei-prise for the purpose of
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erecting a sugar beet factory, and of engaging in

the purchase of sugar beets, and the manufacture

and sale of beet sugar in interstate commerce, and

that shortly after the incorporation of petitioner,

the Utah-Idaho Sugar Company and others under-

took to prevent sugar operations of petitioner as

an independent concern, and undertook to prevent

the erection of its factory by making false, unfair

and misleading statements to farmers with whom
contracts had been made for the furnishing of

beets, and to its stockholders to the effect that the

company would not be able to get beet seed to sup-

ply to contracting farmers, nor to get the necessary

machinery and building material to complete said

factory; that petitioner would be financially unable

to complete its factory; that the land in the vicin-

ity would not produce sugar beets; that said inde-

pendent company would not be able to pay for

beets under contract; that the promoters of said

enterprise were dishonest and that it was a danger-

ous investment, and that in the spring of 1917 the

assistant general manager of the Utah-Idaho Sugar

^Company wrote to the Anderson Brothers Bank at

Rigby, Idaho, intimating that said bank had been

working in the interest of the [173] Beet Grow-

ers Sugar Company, and indirectly threatening

the bank with reprisals if it did not cease support-

ing the enterprise in which petitioner was engaged,

and work in harmony with the Utah-Idaho Sugar
Company; that by reason of the Findings and Con-
clusions reached by the Federal Trade Commission
in respect to the actions of the Utah-Idaho Sugar
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Company, the order was entered commanding said

Utah-Idalio Company to cease and desist from

using its financial power and influence so as to

cause bankers and others to refuse credit to peti-

tioner and others engaged in the purchase of sugar

beets, and the manufacture and sale of refined

sugar in interstate commerce, and from inciting

financial trouble or embarrassment to petitioner and

competitors or prospective competitors, or by pur-

chasing or acquiring secretly the whole or a con-

trolling interest in the business of competitors or

prospective competitors who were engaged or in-

tend to engage in the manufacture and sale of re-

fined beet sugar in interstate commerce; that the

said Utah-Idaho Sugar Company in now bidding

and conditions that the stockholders of petitioner

at force sale, is a deliberate attempt upon the part

of the said Utah-Idaho Sugar Company to prevent

petitioner from engaging in an independent beet

sugar manufacturing business in interstate com-

merce, and an attempt upon the part of said com-

pany to acquire said property under such terms

and conditions that the stocldiolders of etitnoner

would sustain a loss of approximately ninety per

cent of their invested capital, and said acts on the

part of the said Utah-Idaho Sugar Company is

but the culmination of the plans and purposes of

said company to destroy petitioner as an independ-

ent competitor, and to put it, as such competitor,

out of business ; that the sale of said property to the

said Utah-Idaho Sugar Company upon the terms

above stated, would in effect eliminate all [174]



vs. Columbia Trust Company et dl. 159

bf the stockholders of petitioner from the heet

sugar business in the State of Idaho; and your

petitioner therefore alleges that the confirmation

of the sale of said beet sugar factory and property

to the Utah-Idaho Sugar Company would operate

unfairly to petitioner and its stocldiolders and to

their great and irreparable damage and injury,

and said confirmation, as your petitioner is in-

foimed and verily believes, would be in violation

of a judgment and decision of the Federal Trade

Commission in the proceedings hereinbefore re-

ferred to, and would be in violation of the various

acts of Congress of the United States known as

Anti-Trust Laws, and particularly in violation of

Section 5 of the Act of September 26, 1914, known

as the Federal Trade Commission Act.

WHEREFORE, petitioner prays:

1. That an order of this Honorable Court be

entered refusing to confirm the sale of the property

of the beet sugar plant of petitioner, and such other

of its property as was sold by the Receiver on

March 1, 1924, and

2. That the Court order the Receiver herein to

readvertise said property for sale and to sell the

same to a competent and proper purchaser at 12

o'clock noon, on Tuesday, July 1, 1924, and at a
minimum price of not less than $1,150,000.00, and

3. That the Court order that the petitioner

herein have the right of redemption from said sale

of said property, as provided for by the statutes

of the State of Idaho in mortgage foreclosure pro-
ceedings, and that the period of redemption from
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any sale authorized or approved by the Court shall

not commence or begin to run until the full pur-

chase price of said property shall have been paid.

MARIONEAUX, KING & SCHULDER,
Attorneys for Beet Growers Sugar Company.

[175]

"Petition duly verified by George E. Sanders,

March 13, 1924." [176]

UNITED STATES OF AMERICA.

Before FEDERAL TRADE COMMISSION.
At a regular session of the Federal Trade Commis-

sion, held at its office in the city of Washing-

ton, D. C, on the 3d day of October, A.

D. 1923. Present: VICTOR MURDOCK,
Chairman; JOHN F. NUGENT, HUSTON
THOMPSON, VERNON V. VAN FLEET,
NELSON B. GASKILL, Commissioners.

DOCKET No. 303.

FEDERAL TRADE COMMISSION
vs.

UTAH-IDAHO SUGAR COMPANY, THE
AMALGAMATED SUGAR COMPANY,
E. R. WOOLLEY, A. P. COOPER and
E. F. CULLEN.

FINDINGS AS TO THE FACTS AND CON-
CLUSIONS.

The Federal Trade Commission having issued

and served its complaint herein, ^pon the respond-
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ent, Utah-Idaho Sugar Company, The Amalga-

mated Sugar Company, E. R. Woolley and A. P.

Cooper, the respondent E. F. Cullen not being

served, wherein it is alleged that it had reason to

believe that said respondents have been and now are

using unfair methods of competition in interstate

commerce in violation of the provisions of the Act

of Congress approved September 26th, 1914, en-

titled, '^An Act To Create a Federal Trade Commis-

sion to define its powers and duties, and for other

purposes," and that a proceedings by it in respect

thereof would be to the interest of the public, and

fully stating its charges in this respect, and the

respondents having entered their appearance by

their respective attorneys, and having filed their

answers admitting certain of the allegations of

said complaint and denying certain others thereof,

and the commission having introduced testimony

and evidence in support of the charges in said

complaint, and the respondents having introduced

testimony and evidence in opposition thereto, and

counsel for the Commission, Utah-Idaho Sugar

Company, The Amalgamated Sugar Company and

E. R. WooUey, having filed briefs as to the law and

facts in said proceeding, and the commission hav-

ing heard the argument of the respective coimsel

on the merits of the case, except that The Amalga-
mated Sugar Company and E. R. Woolley through

their counsel rested their case on their brief and
having duly considered the record and being fully

advised in the premises, now makes this its report

in writing, stating its findings as to the facts and
conclusions as follows:
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FINDINGS AS TO THE FACTS.

Respondent, Utah-Idalio Sugar 'Company, is a

corporation organized under the laws of the State

of Utah in the year 1907, with its principal place

of business in the city of Salt Lake in said state.

It was organized for the purpose of consolidating,

and did consolidate, into a single corporation a num-

ber of theretofore separate competing corporations

all engaged in the purchase of sugar beets and the

manufacture and sale of sugar beets and other

products of the sugar beet in various states of the

United States. The companies thus consolidated

and merged into said Utah-Idaho Sugar Company
were as follows: [177]

(1) The Utah Sugar Company incorporated in

the year 1890, with its principal place of

business and a factory for the manufacture

of beet sugar at the city of Lemhi, Utah, with

a beet slicing capacity of about 1,000 tons

per day. (A ton of beets will make any-

where from 150 to 275 pounds of sugar,

dependent upon soil and seasonal condi-

tions.)

(2) The Idaho Sugar Company incorporated in

the year 1903, with its principal place of

business and factory for the manufacture

of beet sugar at the city of Idaho Falls

in the State of Idaho, with a beet slicing

capacity of 900 tons per day. In the year

1905 this company acquired the Fremont
Sugar Company, which had its principal

place of business and a factory for the
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manufacture of beet sugar at the town of

Sugar City in the State of Idaho, with a

beet slicing capacity of 900 tons per day.

(3) The Western Idaho Sugar Company incor-

porated in the year 1905 with its princi-

pal place of business and a factory for the

manufacture of beet sugar at the city of

Nampa, State of Idaho, with a beet slicing

capacity of 800 tons per day.

After the creation of the Utah-Idaho Sugar

Company in the year 1907, as above set out, that

company has built or acquired the following addi-

tional factories.

(1) A factory at the town of Elzinore, Utah, built

in 1911, with a beet slicing capacity of 300

tons per day.

(2) A factory at the town of Payson, Utah, built

in 1913, with a beet slicing capacity of

650 tons per day.

(3) A factory at the town of West Jordan, Utah,

built in 1916, with a beet slicing capacity

of 650 tons per day.

(4) A factory at the town of Yakima, State of

Washington, built in 1917, with a beet slic-

ing capacity of 650 tons per day.

(5) A factory at the town of Brigham City, Utah,

built in 1916, with a beet slicing capacity

of 650 tons per day.

(6) A factory at the town of Toppenish, Wash-
ington, built in 1917, with a beet slicing

capacity of 750 tons per day.

(7) A factory at the town of Sunnyside, Wash-
ington, moved from Grants Pass, Oregon.
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in 1919, with a beet slicing capacity of

650 tons per day.

(8) A factory at the town of Delta, Utah, built

in 1920, with a beet slicing capacity of

about 700 tons per day.

(9) A factory at Spanish Fork, Utah, removed

thither from Nampa, Idaho, in 1916. The

beet slicing capacity of the factory is 800

tons per day.

Respondent, The Amalgamated Sugar Company,

is a corporation organized in the year of 1902,

mider the laws of the State of Utah, with its prin-

cipal place of business in the city of Ogden, in said

gtate. It was organized for the purpose of con-

solidating, and did consolidate, into a single cor-

poration two separate competing corporations en-

gaged in the purchase of sugar beets and the manu-

facture of and sale of beet sugar and other prod-

ucts of the sugar beet in various states of the

United States. The companies thus consolidated

with and merged into The Amalgamated Sugar

Company were as follows: [178]

(1) The Ogden Sugar Company, incorporated in

the year 1898 with its principal place of

business and a factory for the manufac-

ture of beet sugar in the city of Ogden,

Utah, with a beet slicing capacity of 900

tons per day.

(2) The Logan Sugar Company, incorporated in

the year 1901, with its principal place of

business and a factory for the manufac-

ture of beet sugar in the town of Logan,
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Utah, with a beet slicing capacity of 650

tons per day.

(3) This respondent in the year 1912 erected a

further factory near the town of Burley,

Idaho, with a beet slicing capacity of 600

tons per day.

By reincorporation under the name ''The Amal-

gamated Sugar Company" in the year 1915, this

respondent absorbed and consolidated with the

two companies above mentioned.

(4) Lewiston Sugar Company, a corporation or-

ganized in 1903, with its principal place

of business and a factory in the town of

Lewiston, Utah. At the time of such con-

solidation the beet slicing capacity of its

said factoiy was 800 tons per day.

Since said reorganization, this respondent has

erected or acquired the following additional beet

sugar factories:

(5) A factory located near the town of Twin

Falls, Idaho, erected in 1916, with the

beet slicing capacity of about 800 tons per

day.

(6) A factory at Paul, in the State of Idaho,

erected in the year 1917, with a beet slicing

capacity of about 650 tons per day.

(7) A factory located near the town of Smith-

field, Utah, erected in the year 1917, with

a beet slicing capacity of about 700 tons per

day.

The factories of the corporate respondents, the

dates of their acquisition and their geographic loca-
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tion are more fully described in the attached map,

which is used for the purpose of illustration only,

and is made a part of the findings, but it is not

an exhibit in the proceeding.

From the time of their acquisition or erection,

said respondents have continuously operated and

still operate the foregoing factories in the manufac-

ture of beet sugar and other products, such as

sugar molasses, derived from the sugar beet in com-

petition with other individuals, partnerships and

corporations similarly engaged, and have contin-

uously sold said commodities) to purchasers in

various states of the United States. (The molasses

is shipped to points where said corporation main-

tains special equipment in connection with a few

of their factories, for the purpose of manufactur-

ing said molasses into refined beet sugar.) Eefined

beet sugar is the product principally so sold and

references to said product will hereinafter be lim-

ited thereto. Eespondents ship said beet sugar,

when so sold from their said several manufacturing

factories to said purchasers at points in states other

than the state of said manufacture, in competition

with other individuals, partnerships and corpora-

tions similarly engaged in the production and/or

sale of beet and cane sugar in interstate commerce.

[179]

The sugar beets from which respondents manu-

facture the aforesaid product are secured from

farmers so far as possible in territory adjacent, in

each instance, to aforesaid factories. From time

to time, however, and as considerations of conve-

nience and other circumstances render the same
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desirable or necessary, respondents purchase and

ship sugar beets from territory not so contiguous,

and in many instances, in a state or states other

than that in which is located the factory at which

said beets are to be converted into sugar. In such in-

stances they ship the sugar beets thus secured from

points in the state where purchased to such factory

located in such other state.

For many years it has been the practice of these

respondents to annually, in advance of the grow-

ing season to send agents, by them denominated

field men and agricultural superintendents, among

the farmers in the States of Utah, Idaho, Oregon,

Nevada and Washington, for the purpose of en-

tering with said farmers into contracts whereby

the farmers undertake to grow sugar beets for said

respondents under the supervision, in considera-

tion of certain prices to be paid by respondents

partly before and partly after the same are manu-

factured into sugar. With few exceptions, all the

sugar beets procured by said respondents for con-

version in their factories, as heretofore set out,

have been and are purchased in the performance

of said contracts. For many years, and as a regu-

larly recurring annual practice, said respondents

have secured, and still secure, many thousands of

tons of sugar beets in the manner above set out,

which beets have been and are, converted into sugar

at said factories, and said product regularly has

been, and is, in the ordinary course of business,

shipped and sold by said respondents in interstate

commerce. There has thus existed for many years,

and still exists, a regular flow or current of inter-
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state commerce in sugar beets and beet sugar, be-

ginning with the contracts for and production of

said sugar beets, which are sent from the states, in

many instances, where the same are produced,

with the expectation that they will end their transit

in the form of beet sugar after the purchase of that

commodity in other states, which current of com-

merce includes all cases where purchases of beets

are made by respondents for shipment to another

state or for conversion within the state where pur-

chased and the shipment outside of the state of the

beet sugar resulting from such conversion.

There has been since the foraiation of the com-

panies afterward merged into the Utah-Idaho and

The Amalgamated Companies, as hereinbefore set

out (hereinafter referred to as predecessor com-

panies) and continuously has been, a close and

intimate relation between the prominent stock-

holders, directors and officers of the predecessor

and of the consolidated companies. Joseph F.

Smith was president of the Utah Sugar Company,

the Idaho Sugar Company, the Fremont Sugar

Company, and the Western Idaho Sugar Company,

w^hile Horace G. Whitney was at the same time

secretary of each of said companies. Upon the

organization of the respondent, Utah-Idaho Sugar

Company, Joseph F. Smith became president and
Horace G. Whitney became secretary-treasurer of

that company. Joseph F. Smith likewise became

president of respondent, The Amalgamated Com-
pany, upon its incorporation in 1902, and continued

in that capacity until the year 1915, when he was
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succeeded by Anton Lund, a heavy stockholder in

both the Utah-Idaho and The Amalgamated Com-

panies. Thomas R. Cutler was general manager

of the predecessor companies later merged into

the Utah-Idaho Company, was for some time there-

after general manager of that company, and was

a director of The Amalgamated Company at the

time of its organization in 1902. William H. Wat-

tis in 1914, was president of respondent The Amal-

gamated Company, and was a member of its board

of directors in 1915, 1916 and 1917. In the last

named year he became a director of the Utah-Idaho

Sugar Company and was placed upon its executive

committee. In 1919, he was a prominent stock-

holder in The Amalgamated Company and in 1920,

a heavy stockholder in the Utah-Idaho Company.

Of the last named company he became general

manager in 1921, and had been connected with that

company in one capacity or another for a great

many years. Charles W. Nibley was connected

officially with The Amalgamated Sugar Company
from the time of its original corporation until

the absorption of the Lewiston Company in 1916.

In 1915, he was a director of the Utah-Idaho Com-
pany, and in 1917, became its general manager.

L. R. Eccles was vice-president of the Lewiston

Company at the time of its consolidation with

[180] The Amalgamated Sugar Company in 3915,

and in that and the following year was a director

of the Utah-Idaho Company, in which capacity he

was succeeded by his brother D. C. Eccles in 1917.

L. R. Eccles was also vice-president, general mana-
ger and director of The Amalgamated Company
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from 1915 to September of 1918. D. C. Eccles was

a director of the Utali-Idalio Company in 1916 and

1917, and a director of The Amalgamated Company

in 1915 and 1916. Joseph Geohegan was a director

of the Utah-Idaho Company at the time of its

organization and his company the Geohegan Brok-

erage Company, was joint sales agent for The

Amalgamated and the Utah-Idaho Companies up

to the year 1916, when he died. Besides these more

prominent and influential persons, there were a

number of others who from time to time were

stockholders, directors, administrative or other offi-

cials and employees of both The Amalgamated and

the Utah-Idaho Companies, being frequently at-

tached in some capacity to both these respondents

at the same time.

At an early period a mutual understanding and

intention was manifested between respondents,

Utah-Idaho and Amalgamated Companies (here-

inafter referred to as corporate respondents), to

absorb and retain for themselves to gradually ex-

panding beet sugar industry beginning in the State

of Utah and spreading thence to the States of

Idaho, Washington, Oregon, Nevada and Montana.

H. O. Havemeyer, president of the American Sugar

Refining Company, was a large stockholder in cor-

porate respondents. He became identified with

their interests some time prior to the year 1902,

and was active in giving assistance and advice in

the matter of absorbing and retaining said industry

and of keeping independent enterprises (X) out

of the field, as hereinafter referred to. Corporate

respondents reported to him the efforts of inde-
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pendent enterprises to invade the field and what

efforts were being made to suppress or absorb them

and in turn he advised and ordered what steps

should be taken in that behalf. He was uniformly

offered the opportunity to participate in stock

purchases when independent enterprises were ac-

quired or controlled in that manner. At his death

his son Horace Havemeyer, as administrator, suc-

ceeded him in the management of his interests in

corporate respondents and their stock controlled

companies.

In the year 1903 the predecessor companies of

corporate respondents held a joint meeting of their

board of directors, presided over by Joseph F.

Smith. The purpose of the meeting was to elimi-

nate an independent beet sugar company which

proposed to erect a factory at Lewiston, Utah, for

the avowed reason that ''the proposed factory

would be a menace to the existing companies."

The Lewiston Company was afterward absorbed

by the respondent The Amalgamated Company, as

hereinbefore set out.

In the year 1905 the predecessor companies of

respondent Utah-Idaho Company forestalled and

prevented one Boutell 'and one Hoover from financ-

ing and establishing an independent enterprise

near Payette in Southwest Idaho or Arcadia, Ore-

gon. This was done through Thomas R. Cutler,

manager of said predecessor companies, by prom-
ising to erect a factory near Payette and using in-

fluence to persuade the farmers of the vicinity to

enter into beet contracts with said predecessor com-
panies. H. 0. Havemeyer instructed said Cutler
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to buy a factory site in the same town Boutell and

Hoover decided to locate and to do the same with

regard to any independent enterprise seeking to

enter the states wherein said predecessor companies

were operating. Said Cutler used certain influence

at his command to stop the operations of Messrs.

Boutell and Hoover, both near Payette and at other

points, notably at Boise, Idaho. As a result of

aforesaid things done by said predecessor com-

panies, all efforts of said Boutell and Hoover to

establish an independent enterprise in the State of

Idaho were frustrated and notably at the towns of

Payette, Boise and Nampa, and thus the establish-

ment of said independent enterprise at either place

and the potential competition thereof with corpor-

ate respondents was forestalled and prevented.

By the year 1905 the predecessor companies of

the Utah-Idaho Company bought sufficient stock

to control the Snake River Valley Company, an

independent enterprise then competing with the

predecessor companies of corporate respondents,

which owned and was operating a beet sugar fac-

tory at Blackfoot, Idaho. This was the result of

efforts in that behalf begun by the predecessor

[181]

(X) The words "independent enterprise"

are used throughout these findings to designate

enterprises other than, and competing with

or potential competitors of, the Utah-Idaho

and The Amalgamated Sugar Companies.

companies of respondent Utah-Idaho Company,

through aforesaid Cutler as early as the year 1905,

when he began buying up stock in said independent
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enterprise. He wrote H. O. Havemeyer that he

was anxious to obtain control of said independent

enterprise for said predecessor companies and that

they were determined to get said independent en-

terprise into their hands. Said independent enter-

prise was later absorbed by said predecessors as

above set out, thereby eliminating the competition

which had theretofore existed between said inde-

pendent enterprise and the predecessor companies

of corporate respondents.

The Layton Sugar Company was incorporated

in the year 1915 for the purpose of erecting a beet

sugar factory at the town of Layton, Utah, and

engaging in the business of purchasing sugar beets

and of manufacturing and selling beet sugar in

interstate commerce. Upon its organization and

by agreement such corporate respondent invested

$100,000.00 in the stock of said company, and these

holdings together with the holdings of others

closely identified in other interests with corporate

respooidents, put into the hands of the said re-

spondents the control of the operation of the Lay-

ton Sugar Company with the effect of preventing

any competition between that company and cor-

porate respondents.

In the year 1909 the corporate respondents

agreed upon an interstate territorial division of the

beet producing territory in which boundary lines

were established defining the territory in which

The Amalgamated Company should have the sole

right to operate without invasion by the Utah-

Idaho Company, and vice versa. This agreement

continued to the year 1916 when it was superseded
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by a similar agreement rearranging such boundary-

lines and territory.

By the year 1916 corporate respondents together

(but not in the sense of joint ownership) owned
or controlled all the beet sugar factories in the

States of Utah, Idaho, Nevada, Oregon and Wash-
ington, including factories built by themselves and
the factories of independent enterprises which they

have acquired, wholly or partly, through obstruc-

tive, coercive and unfair methods as herein set out,

and in connection with such building and acquisi-

tion had prevented the entry of other proposed in-

dependent enterprises into the field by means of

similar obstructive and suppressive measures. As
a result said respondents were sometime prior and

up to the year 1916, enjoying a practical if not an

entire monopoly of the beet sugar industry in the

States above mentioned.

At this time each respondent was possessed of

monies, assets and properties of the value of many
million dollars. The Utah-Idaho Sugar Company

was originally capitalized at $13,000,000, which was

increased to $30,000,000 in May, 1917. The prop-

erties and assets of the three predecessor companies

merged in the Utah-Idaho Company at the time

of said merger were of the total value of over $11,-

P00,000. The Amalgamated Sugar Company was

capitalized at $25,000,000 which after two increases

Vere finally fixed at $30,000,000. At the time the

conspiracy hereinafter set out was entered into,

the corporate respondents were enjoying a very

large and lucrative business, as is shown by the
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following table of the combined total sales of the

beet sugar by said respondents in interstate and
intrastate commerce during the years indicated.

Total Sales Interstate Distribution

1916 2,644,949—100 lb. bags 2,250,820—100 lb. bags

1917 2,824,557 '* " '^ 2,342,586

1918 2,458,678 *' " '' 1,901,205

1919 2,565,870 '' " '' 1,895,017

[182]

The general management and control of all the

aforesaid business and activities of corporate re-

spondents were and are exercised by them from
their principal offices in the Cities of Salt Lake
and Ogden, Utah, respectively, from which points

they control the procuring and handling of sugar

Tweets from field to the factory, the operations of

said factories, the diversion of beets from one to

the other, the extension and development of the

beet growing industry, the location and erection of

new factories, and the closing down and removal

of factories, from one place to another from time

to time, and in divers instances across State lines,

all in a manner to consolidate and unify th.eir large

operations, and to best prevent or hinder the com-

petition of independent enterprises entering or de-

siring to enter into said industry in aforesaid

States in which respondents operate, and thus so

secure and retain to said respondents aforesaid

monopoly of the beet sugar industry in said ter-

ritory.

In about the year 1915, respondents, Utah-Idaho
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Sugar Company, The Amalgamated Sugar Com-
pany, E. R. Woolley, A. P. Cooper, and E. F. Cul-

len, secretly agreed, conspired and confederated

with each other to maintain and retain the afore-

said monopoly of corporate respondents, to prevent

the establishment of beet sugar enterprises and the

building of sugar factories by persons of interests

other than respondents, The Amalgamated Sugar

Company and the Utah-Idaho Sugar Company, and

to suppress all competition in the manufacture,

sale and distribution of beet sugar in the States

of Utah, Idaho, Nevada, Oregon and Washington,

and in the sale in interstate commerce of refined

beet sugar produced in those States. At the time

of the issuance of the complaint herein and the

filing of their answer to the same, respondents E.

E. Woolley and A. P. Cooper were residents of

Salt Lake City in the State of Utah. Respondents

E. F. CuUen was not served with the complaint,

and will not be considered further as a respondent

in these proceedings. The acts and things done by

the said Cullen, however, in so far as they throw

light upon the acts and things done by the other

respondents herein, are hereinafter referred to.

Pursuant to, and to effect the objects of afore-

said secret agreement, conspiracy and confederation

and to accomplish the purpose thereof, respondents

did the following acts and things

:

(a) In the fall of 1915 and the spring of 1916,

one John A. Hendrickson, a resident of Logan,

Utah, promoted with the assistance of others an

independent enterprise with the intention of erect-
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ing a beet sugar factory near the town of Smith-

field, in said County and State, with the purpose

and intention of engaging in the manufacture of

beet sugar and the sale of that product in inter-

state commerce. The town of Smithfield and its

vicinity lay in the territory allocated to The Amal-

gamated Sugar Company under the division inter-

state territory between the two corporate respond-

ents, heretofore referred to and provided for in a

certain contract, being Exhibit 51, which is hereby

referred to and made a part of this finding. This

independent enterprise secured an option upon a

factory site and a large number of beet contracts

with the farmers in the vicinity of said site, and,

further, had the financing of the new enterprise

well under way through stock subscriptions secured

from farmers and business men in the vicinity of

Smithfield and from other persons of financial re-

sponsibility in the State of Utah and elsewhere.

When the corporate respondents learned that said

independent enterprise was thus progressing, they

called and held in the vicinity of the proposed inde-

pendent factory meetings of aforesaid stock sub-

scribers in said enterprise and farmers under con-

tract to grow sugar beets for it. The purpose of

said meeting was to discourage and dissuade said

financial backers and farmers from further sup-

porting said enterprise. Joseph Scowcroft, Di-

rector and Vice-president of the respondent. The

Amalgamated Company, Merrill Nibley, who be-

came assistant General Manager of the respondent,

Utah-Idaho Company in 1916, Fred Taylor, Secre-
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tary and Treasurer of the respondent, The Amalga-
mated Company and L. R. Eccles, a Director of the

Utah-Idaho Company, [183] attended said meet-

ings and made statements to the effect that the inde-

pendent enterprise was financially unsound, would

not succeed, was imethically invading territory

which belonged to The Amalgamated Company and

that that company would itself build a factory near

Smithfield in the immediate future. Shortly after

said meetings held in the spring of 191G, the re-

spondent. The Amalgamated Company purchased a

site in close proximity to the site of the independent

factory and started breaking ground as an appar-

ent first step toward building a factory, but without

the intention to so build, and in fact said factory

was not built.

Said Hendrickson entered into a preliminary

agreement with the Dyer Company for the erection

of the independent factory. The Dyer Company is

a corporation organized under the laws of the State

of Ohio, with its principal office in the city of Cleve-

land in said State. It is, and for many years prior

to 1916, had been engaged in the manufacture of

machinery for the production of beet sugar, and in

the building and equipping of beet sugar factories

in many portions of the United States, and was the

largest of such manufacturers and builders. Up to

the time these proceedings were commenced the

Dyer Company had built and equipped thirteen

factories for respondent, Utah-Idaho Company, and

four factories for the respondent. The Amalga-

mated Company. Upon learning that said agree-
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ment had been entered into, Charles W. Nibley,

then a director of respondent, Utah-Idaho Com-
pany, telegraphed the Dyer Company at Cleveland,

Ohio, protesting against the erection of said inde-

pendent factory, and as a result of said protest the

Dyer Company withdrew from said preliminary

agreement.

As a result of the aforesaid things, the financial

backers and farmers who had contracted to grow

beets for said independent enterprise were dis-

couraged from continuing their support of the

same, were induced to break their contracts and

withdraw their undertakings of financial support,

all of which resulted in the abandonment of said

enterprise by said Hendrickson and his associates,

and thus the establishment thereof and the potential

competition between the same and corporate re-

spondents in and about the purchase of beets and

the manufacture and sale of beet sugar in interstate

commerce was forestalled and defeated.

(b) In December, 1916, the West Cache Sugar

Company, an independent enterprise, was incor-

porated under the laws of the State of Utah, by

aforesaid Hendrickson, one Lorenzo H. Stohl, and

others for the purpose of erecting a beet sugar fac-

tory in Cache Valley or West Cache Valley in said

State, and to purchase sugar beets and manufac-

ture and sell beet sugar in interstate commerce.

Said Hendrickson and Stohl were the promoters of

said enterprise and became stockholders in this cor-

poration. Hendrickson further became President,

Treasurer and a Director in said Company upon its
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incorporation. Upon learning that said projected

enterprise was under way, with the purpose intent

and object of maintaining their agreement, as re-

ferred to in Exhibit 51, to the exclusion of competi-

tors, respondents The Amalgamated Sugar Com-
pany and Utah-Idaho Sugar Comapny, through

their various officers and agents, sought to discour-

age and prevent the establishment of said enter-

prise by threats uttered to said incorporators to

the effect that these respondents would not permit

any independent factoiy to be erected in said Cache

Valley, that if the same should be erected, these

respondents would force the price of sugar beets

up to $7.00 per ton (the prevailing price being then

$5.50) ; that said enterprise was an invasion of

Amalgamated territory, and that if the West Cache

Sugar Company succeeded in erecting a factory

and entering into business said respondent. The

Amalgamated Sugar Company, would "make it so

hot" for said company that its promoters would

wish that they would never started the undertaking.

The West Cache Company succeeded in erecting

its factory and engaged in the years 1918 and 1919

in the purchase of sugar beets and the manufacture

and sale of beet sugar in interstate commerce in

competition with corporate respondents, whereupon

respondents, The Amalgamated Sugar Company,

financed and furnished funds to respondent Wool-

ley, and through him bought up the stock control

of the West Cache Company, and through the power

thus secured, procured the discharge of said Hen-

drickson as an officer of said [184] company,
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whereby respondents secured complete control of

the management of said company and of its factory

for the purpose of eliminating, and did eliminate,

said company as a competitor. In order to dis-

credit said Hendrickson and Stohl and thus destroy

the iniluence they had exerted in the management

of said independent enterprise as the successful pro-

moters thereof, a vexatious and groundless lawsuit

was instituted by respondent Woolley under the

secret and undisclosed instructions of respondent

The Amalgamated Company, against said Hen-

drickson and Stohl charging them with fraudulent

conversion of funds belonging to the West Cache

Sugar Company. Said suit was afterward dis-

missed on its merits by a contract between said

Hendrickson and Stohl on the one part and numer-

ous parties including the respondent The Amalga-

mated Company on the other part. Pursuant to

one of the terms of the said contract, said Hen-

drickson and Stohl sold and delivered to respondent,

The Amalgamated Company, and its associates in

said contract, all their stock in the West Cache

Sugar Company. Said contract further provided

that Hendrickson and Stohl should destroy by burn-

ing, certain evidence of unfair and illegal practices

used by respondent Woolley and his associates in

securing control of said independent. Hendrickson

and Stohl carried out said provision by burning

said evidence.

(c) The Beet Growers' Sugar Company, an in-

dependent enterprise, was incorporated in May,

1917, under the laws of the State of Idaho, for the
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purpose of erecting a beet sugar factory near the

town of Rigby, Idaho, and of engaging in the pur-

chase of sugar beets and the manufacture and sale

of beet sugar in interstate commerce. Shortly after

said incorporation and while said factory was in

course of construction, respondents Utah-Idaho

Company, Woolley, Cooper and Cullen, during the

years 1917 and 1918, imdertook to prevent the sue--

cessful operation of said independent, and the erec-

tion of its factory by making false, unfair and

misleading statements to farmers under contract to

supply beets to said independent factory and to

faraiers with whom such contracts were or would

be made, and to stockholders of said independent

company to the effect that the company would not

be able to get beet seed to supply to contractmg

farmers nor to get the necessary machinery and

building materials to complete said factory; that it

would be financially unable to complete its factory;

that the land in the vicinity of said factory would

not produce sugar beets; that said independent

company would not be able to pay for beets mider

contract; that the promoters of said enterprise were

dishonest and that it was a dangerous investment.

At this time respondents Cooper and Cullen were in

the employ of said Beet Growers' Sugar Company

as Consulting Engineer in charge of construction,

and Bookkeepers, respectively. Said Cooper and

Cullen sought to embarrass the Beet Growers' Com-

pany and to throw it into the hands of a Receiver

by going about in the States of Utah, and Idaho

among its creditors, stockholders and those inter-
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ested in the success of said enterprise and making

false and misleading statements concerning said

company to the effect that it was insolvent and that

due to mismanagement it would not succeed. Re-

spondents Cooper, Cullen and Woolley further

sought to induce prospective investors not to pur-

chase stock in, or otherwise finance the Beet Grow-

ers' Company, by making to said prospective pur-

chasers similar false and misleading statements.

Said Cooper and Cullen further made false and mis-

leading statements to sundry employees of the Beet

Growers Sugar Company and others interested in its

success, which statements were derogatory of the

standing and reliability of the officers of said com-

pany, and statements to the effect that the finan-

cial condition of said company was bad and that

said company was going into the hands of a Re-

ceiver. Respondent Woolley employed at Salt Lake

City, Utah, David A. West and Ezra Ricks as

secret and undisclosed agents to acquire stock in

the Beet Growers Company for the purpose of

bringing a stockholder's action to secure the ap-

pointment of a Receiver for said company in the

State of Idaho, which said suit was brought by

said Ricks upon the alleged ground of dishonesty

and mismanagement of said company's officers.

Said charges, made the basis of said suit, were false

and said suit was afterwards dismissed. Because

of their aforesaid conduct, respondents Cooper and

Cullen were discharged by the Beet Growers' Com-

pany, and thereafter they visited points in Utah,

and Idaho, making to stockholders and creditors of
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said company similar false and misleading state-

ments, all in the attempt to throw said company
into the hands of a Receiver and eliminate it as a

competitor of corporate respondents. [185]

In the spring of 1917, Merrill Nibley, Assistant

General Manager of respondent Utah-Idaho Com-
pany, wrote to the Anderson Brothers Bank at

Rigby, Idaho, intimating that said bank had been

working in the interest of the Beet Growers Sugar

Company, and indirectly threatening the bank with

reprisals if it did not cease supporting said indepen-

dent enterprise and work in harmony with the Utah-

Idaho Company.

(d) The Oregon-Utah Sugar Company, an in-

dependent enterprise was incorporated in Septem-

ber, 1915, under the laws of the State of Utah, for

the purpose of erecting a beet sugar factory at the

town of Grants Pass, Oregon, and of engaging in

the purchase of sugar beets and the manufacture

and sale of beet sugar in interstate commerce.

Charles W. Nibley, at that time a Director in both

the Utah-Idaho and The Amalgamated Companies,

assisted in the organization of said independent

enterprise and in the financing thereof. As part

of said financing said Nibley imdertook to procure

loans up to the amount of $400,000 to defray oper-

ating expenses; the said Nibley from time to time

and during the construction of said factory kept the

respondent Utah-Idaho Company fully informed as

to the progress then being made by the said Ore-

gon-Utah Sugar Company and at no time was it the

intention of the said respondent to permit said com-
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pany to operate and compete with either it or The

Amalgamated Sugar Company in the sale and dis-

tribution of beet sugar in interstate commerce.

When the independent factory was almost com-

pleted and its operation an assured success, said

Nibley withheld said financial support, and used

his influence to force said independent enterprise

to sell its said factory, property and other assets

to said Utah-Idaho Company, which result was

accomplished, thereby eliminating competition be-

tween said independent enterprise and the Utah-

Idaho Company in the purchase of sugar beets and

in the manufacture and sale of beet sugar in inter-

state commerce.

(e) In the years 1915 and 1916, one Colonel

Mundy and others were promoting and endeavoring

to establish an independent beet sugar enterprise

in Southern Oregon, and to that end had obtained

options for the purchase of 16,000 acres of land upon

which to grow sugar beets. $15,000 had been paid

on said options. Mundy began negotiations to pur-

chase an existing factory located at Fallon, Nevada,

and belonging to the Nevada-Utah Sugar Company,

with the intention of moving and re-erecting said

factory upon the site finally chosen for his own

enterprise. Upon learning of the progress of said

independent enterprise, respondent Utah-Idaho

Company sent certain of its agents from Salt Lake

City, Utah, into Oregon and especially the southern

part of that State wherein said Mundy and his as-

sociates were operating, said agents being sent for

the pui^ose of obtaining, and they did obtain, in-
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formation as to the source or sources from which,

said enterprise intended to procure beet seed, which

at that time, because of the war conditions, was
exceedingly scarce and hard to obtain. Upon se-

curing such information, said respondent secretly,

through respondent The Amalgamated Company,

negotiated for said seed in such a manner as to

make it impossible for said independent enterprise

to obtain same. The agents sent into Oregon, as

aforesaid, further sought to discourage farmers

and other persons interested, from growing beets

for said independent enterprise and otherwise con-

tracting with it, by statements to the effect that

said independent enterprise had no beet seed and

could not get any, and that their principal had

bought up all the seed in the country, which state-

ment was at that time untrue. Respondent Utah-

Idaho Company through C. W. Nibley acquired

51% of the stock of the Nevada-Utah Sugar Com-

pany, which was not operating its factory, in order

to prevent, and thus did prevent said Mimdy and

associates from securing the factory of said Nevada-

Utah Company. As a result of aforesaid things

done by respondent Utah-Idabo Company, the es-

tablishment of said independent enterprise by said

Mundy and his associates was forestalled, and the

potential competition between the same and cor-

porate respondents in and about the purchase of

sugar beets and the manufacture and sale of beet

sugar in interstate commerce was forestalled and

prevented. [186]
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(f) The Montana-Utah Sugar Company, an in-

dependent enterprise, was incorporated in July,

1916, under the laws of the State of Montana for

the purpose of building a beet sugar factory near

the town of Hamilton in said State, and to engage

in the business of purchasing sugar beets and the

manufacture and sale of beet sugar in interstate

commerce. Said independent enterprise negotiated

with the Dyer Company for the construction of the

factory up to the point where a price therefor had

been fixed, when the Dyer Company refused to pro-

ceed on the groimd that it would interfere with that

company's two best customers, meaning corporate

respondents. The Montana-Utah Sugar Company
then let the contract for the building of its factory

to another company, and said fa«ttory was about

one-fourth completed, involving an expenditure,

including payments on machinery of about $350,000.

Respondent Utah-Idaho Company about this time

began to make and publish through agents and

otherwise in Montana and in the district of Hamil-

ton in said State, disparaging untrue and mislead-

ing statements concerning the promoters and others

interested in said enterprise, advised investors and

prospective investors in said independent enterprise

that the purchase of its stock was a bad investment,

and otherwise prejudiced the financing of said in-

dependent enterprise with the result that subscrip-

tions to its stock were cancelled and other financial

support was withheld, as a result whereof said in-

dependent enterprise went into the hands of a Re-

ceiver. Thereafter, said enterprise was turned
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over to respondent Woolle}^ upon his undertaking-

to reorg-anize and finance the same, and while in

said respondent's hands and control was adjudged

a banl^rupt. Through the instrumentality of re-

spondent Woolley the assets and other properties

of said independent enterprise were sold to the

Great Western Sugar Company. Said independent

factory was not completed and potential competi-

tion between said independent enterprise and the

corporate respondents in and about the purchase

of sugar beets and the manufacture and sale of

beet sugar in interstate commerce were thus fore-

stalled and prevented.

(g) The Gunnison Valley Sugar Company, an

independent enterprise, was incorporated in 1917,

imder the law^s of Utah, for the purpose of building

a beet sugar factory at the town of Gunnison, in

said State, and to engage in the purchase of sugar

beets and the manufacture and sale of beet sugar

in interstate commerce. The site chosen was within

the territory allocated to the Utah-Idaho Company

under the agreement whereby that company and

The Amalgamated Company divided territory as

hereinbefore set out. On learning of the activities

of this independent, respondent Utah-Idaho Com-

pany sought to prevent the erection of said inde-

pendent factory and the success of tlie Gunnison

Valley Company by making, through various agents,

false and misleading statements tending to discour-

age the purchase of stock in said independent,

to obstruct the financing thereof and to discour-

age farmers in the vicinity from growing beets or
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contracting to grow beets for said independent en-

terprise. Said false and misleading statements

were to the effect that the purchase of stock in

said independent enterprise was a bad investment;

that the machinery going into its factory was

second-hand, corroded, worthless and would never

make sugar; that said independent enterprise could

not secure sufficient beet seed; that the land con-

tiguous and naturally tributary to the site of

said factoiy would not raise beets. Further said

respondent made attacks upon the character of

promoters and other persons prominent in the

financing and operation of said independent en-

terprise. Respondent Utah-Idaho Company fui*-

ther sought to prevent said independent enter-

prise from procuring supplies of sugar beets

by seeking to induce one Royal M. Barney and

others to break the contracts into which they had

entered for the growing of sugar beets for said

independent enterprise, and soliciting said Barney

and others to act as its agent in persuading other

beet growers to break their similar contracts with

said independent enterprise, which at that time was

an actual competitor of said respondent in the pur-

chase of sugar beets and the manufacture and sale

of beet sugar in interstate commerce. [187]

* * * Company negotiated with Dyer Com-

pany to build its said factory, whereupon,

(h) The Springville-Mapleton Sugar Company,

an independent enterprise was incorporated in June,

1917, under the laws of the State of Utah, for the

purpose of erecting a beet sugar factory near the
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towns of Springville and Mapleton, in said State,

and of engaging in the business of purchasing sugar

beets and the manufacture and sale of beet sugar

in interstate commerce. Said * * * respondent

Utah-Idaho Company endeavored to prevent the

Dyer Company from contracting for and erecting

said factory through correspondence with the offi-

cials of the Dyer Company indirectly requesting

that such construction be not undertaken. The

effort failed and the Dyer 'Company contracted with

said independent enterprise to build its said fac-

tory, and did, subsequently build the same. Having

failed in this, respondent Utah-Idaho Company en-

deavored to induce the Priority Committee of the

United States Grovernment to refuse permits for

the shipment of building materials and machinery

into the State of Utah necessary to the construction

of the independent factory. The means used to ac-

complish this purpose were:

1. A letter written by Merrill Nibley, Assistant

General Manager of the Utah-Idaho Company, to

said Priority Committee, under date of October 1,

1917, in which letter misleading statements were

made to the effect that the territory in question

was already fully served by existing factories ;
that

said factories had never been able to obtain their

full requirements of beets from said district; that

the proposed independent factory was not necessary

and would not increase the food supply, and that

the erection of said factory would draw heavily on

the resources and labor of the country.
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2. Mark Austin, at that time General Agricultu-

ral Superintendent of respondent Utah-Idaho Com-
pany, dictated and caused to be written a letter to

said Priority Committee, containing similar untrue

and misleading statements, and in addition contain-

ing some purported facts showing that the Utah-

Idaho Company completely served the district in

question and served it well, both with regard to the

farmers ' interests and the amount of sugar produced

in said district. Said letter further stated that the

farmers in that section considered the establishment

of a new factory a serious mistake, and that in justice

to the farmers it should not be done. Said letter fur-

ther purported to be written by a farmer and beet

growers of the section, who had the welfare of the

farmer and the general industry at heart and was

speaking from patriotic and disinterested motives.

This letter said Austin caused one J. Wm. Johnson,

an employee of the Utah-Idaho Company, to sign,

and said letter was forwarded to said Priority Com-

mittee as a disinterested statement and expression of

opinion of the said Johnson as a citizen of said

district, reflecting the opinion of the citizens thereof.

Said letter in no wise disclosed its real authorship,

or that the purported writer thereof had any con-

nection with, or in any manner spoke for the Utah-

Idaho Company.

3. Fred Gr. Taylor, formerly Secretary of the

Lewiston Sugar Company hereinbefore referred to,

and Secretary of respondent. The Amalgamated

Company, from 1915 to the summer of 1919, at

which time he became a Director and the General
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Manager of said Company, for a period of about
nine months from October 1, 1917, resided in the
City of Washington, D. C. During said period said
Taylor's personal expenses, amounting to $2,320,

were paid and reimbursed to him, one-half each,

by the corporate respondents.

In November, 1917, respondent, Utah-Idaho Sugar
Company, telegraphed said Taylor in Washington,
requesting him to use his efforts to persuade the

Priority Committee and other Government officials

of the "utter needlessness" of the said independent

factory, for the purpose of hampering, hindering

and delaying the operations of said independent

enterprise and the building of its factory.

By reason of the things done and the tactics em-

ployed, as in this subdivision above set out, the

operations of said independent enterprise and the

building of its factory were hampered, hindered and

delayed. [188]

(i) The Idaho Co-operative Sugar Company, an

independent entcTprise, was organized mider the

laws of the State of Idaho in the year 1919 for the

purpose of erecting a beet sugar factory near the

town of Filer in said State, and of engaging in the

business of purchasing sugar beets and the manufac-

ture and sale of beet sugar in interstate commerce.

The site of this proposed independent factory is in

territory allocated to the respondent. The Amal-

gamated Company, in the division of interstate ter-

ritory between corporate respondents hereinbefore

referred to, Exhibit 51. By June, 1920, said inde-

pendent enterprise had sold $375,000 worth of stock
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to farmers in the vicinity of Filer and to other per-

sons, had bought land, and its factory and adjacent

buildings were partly erected. Upon said enter-

prise thus showing substantial evidence of success,

respondent Utah-Idaho Company, through one or

more agents, sought to discourage investors in the

region of Filer and elsewhere from purchasing stock

in said independent enterprise on the ground that

such investors would lose money. Respondent, The

Amalgamated Company, in the spring of 1920 de-

posited $10,000 to its general account in a bank at

Filer, Idaho, and in the same month made a sub-

stantial deposit in a bank in Kimberly, Idaho. Be-

fore this time said respondent had maintained no

deposits either in these banks or in other banks in

the towns of Filer and Kimberly. These deposits

were made hy respondent for the purpose of secur-

ing the co-operation and assistance of said banks in

obstructing the financing of said independent enter-

prise and to prevent the obtaining of credit by it.

(j) The Southern Utah Company, an independent

enterprise, was incorporated in November, 1915,

under the laws of the State of Utah for the purpose

of building a beet sugar factory near the town of

Delta, Utah, and of engaging in the business of pur-

chasing sugar beets! and the manufacture and sale

of beet sugar in interstate commerce. Said com-

pany had entered into a contract for the erection

of its factory and had sold stock in Utah and other

places, when respondent Utah-Idaho Company,

through its agent, James M. Davis, threatened one

of the directors of said independent enterprises, say-
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ing in effect that respondent Utah-IdaJio Company
would not permit the erection of said independent

factory and that if the same were erected, said re-

spondent would go to any length necessary to ruin

said independent enterprise, and, further, said re-

spondent sent agents about the territory adjacent

to said proposed factory to induce, and they did in-

duce, farmers not to contract for growing beets for

said independent enterprise and to break contracts

already entered into. Among other inducements,

this respondent offered to loan, and did loan, to farm-

ers money on long-time mortgages at 6% interest, and

caused farmers by reason of such loans to break con-

tracts which they had entered into with the South-

ern Utah Company. One James E. Steel besought

Merrill Nibley, Assistant Manager of the Utah-

Idaho Sugar Company, respondent, to desist from

interfering with the plans of the Southern Utah

Company and said Nibley 's reply to Steel was, "We
have got them on the run and will keep them on

the run." The attempt to construct a factory by

the Southern Utah Company was thus abandoned.

Shortly thereafter the Delta Beet Sugar Corpora-

tion, an independent enterprise was incorporated

under the laws of the State of New York, for the

purpose of building a beet sugar factory at the

town of Delta, Utah, and to engage in the business

of purchasing sugar beets and the manufacture

and sale of beet sugar in interstate commerce.

The factory was built and operated by said Delta

Beet Sugar Corporation in its aforesaid business

in competition with the corporate respondents, and
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in September, 1918, the respondent, Utah-Idaho

Com,, secretly employed respondent, E. R. Woolley,

to go to New York City, New York, and there

interview the owner of the assets of said Delta

Corporation, and the said E. R. Woolley made un-

truthful statements regarding the value of said cor-

poration's factory, with the purpose and object of

discouraging said owner to the end that he would

quit operating said corporation's factory and con-

vey the same to respondent, Utah-Idaho Company,

at an unreasonably low price. Thereafter in Janu-

ary, 19'20, respondent Utah-Idaho Company, through

respondent Woolley, as its agent, purchased practi-

cally all the stock of said independent enterprise

and all of its properties and assets in the name of

the Great Basin Sugar Company to which company

said stock, properties and assets were transferred.

The Great [189] Basin Sugar Company was or-

ganized under the laws of the State of Delaware

by the respondent Woolley and certain individuals

secured by him to act as incorporators and directors,

for the purpose of acting as purchaser of aforesaid

stock, properties and assets, which were purchased

for the sum of $1,600,000, and certain other con-

siderations, and the transaction was financed by re-

spondent Utah-Idaho Company. Thereafter the

Great Basin Sugar Company sold to the respondent

Utah-Idaho Company all said stock, prop-

erties and assets acquired from the Delta

Beet Sugar Corporation. In connection with

the foregoing transactions the Delta Beet Sugar

Corporation, and certain other individuals in-
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terested therein, executed a written contract never

thereafter to engage in the sugar industry or in any

allied or associated industry in the State of Utah.

As a result of the foregoing transactions, said in-

dependent enterprise was merged with respondent

Utah-Idaho Company and the competition thereto-

fore existing between said independent enterprise

and corporate respondents as hereinbefore set out,

was eliminated.

(k) On or about March 8th, 1920, the respondent

Utah-Idaho Sugar Company caused to be published

and circulated in nine newspapers in the State of

Idaho, and in thirty-seven newspapers in the State

of Utah, all circulating in the territory wherein

competing independent enterprises and factories

were and are operating, certain advertisements ad-

dressed to fanners and beet growers, containing in-

sinuating 'Statements to the effect that such com-

peting companies were unreliable and financially

irresponsible, and suggesting that farmers could

safely contract for growing beets only with corpo-

rate respondents.

(1) On or about February 25th, 1920, respond-

ent, Utah-Idaho Sugar Company purchased adver-

tising space in several weekly and daily newspapers

circulating in Utah and Idaho where competing

independent enterprises and factories were operat-

ing and advised the publishers of said newspapers

that it was planning to extend its advertising ac-

tivities and would choose, as a medium, the paper

friendly and loyal to its, said respondent's organiza-

tion, thus seeking to influence by the use of great

\
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wealth the editorial policies of said newspapers to

be in favor of corporate respondents as against com-

petitors in regard to the beet sugar industry.

Respondent at all times mentioned hereinbefore

and in the record of this proceeding, and up to the

time when the taking of testimony ceased, were con-

tinuing to carry out the purpose of the secret

agreement, combination and conspiracy hereinbefore

set out by means of acts, practices and conduct of a

nature similar to the acts and things done to carry

out said conspiracy hereinbefore set out, and said

acts and things done, had and have the effect of

obstructing, hindering, suppressing and eliminating

competition in the purchase of sugar beets and the

manufacture and sale of beet sugar in interstate

commerce, and especially in the States of Utah,

Idaho, Oregon, Washington and Nevada.

CONCLUSION.
The acts and things done by respondents as here-

inbefore set out under the conditions and in the

circumstances described in the foregoing findings,

constitute unfair methods of competition in viola-

tion of the provisions of Section 5 of the Act of

Congress approved September 26, 1914, entitled,

"An Act to Create a Federal Trade Commission,

to define its powers and duties, and for other pur-

poses.^'

By the Commission.

[Seal] VICTOR MURDOCK,
Chairman.

Dated this 3d day of October, A. D. 1923.

Attest: OTIS B. JOHNSON,
Secretary. [190]
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UNITED STATES OF AMERICA.

Before FEDERAL TRADE COMMISSION.

At a Regular Session of the Federal Trade Com-

mission Held at Its Office in the City of Wash-
ington, D. C, on the 3d Day of October, A. D.

1923. Present: VICTOR MURDOCK, Chair-

man, JOHN F. NUGENT, HUSTON THOMP-
SON, VERNON W. VAN FLEET, NELSON
B. GASKILL, Commissioners.

DOCKET No. 303.

FEDERAL TRADE COMMISSION
vs.

UTAH-IDAHO SUGAR COMPANY, AMALGA-
MATED SUGAR COMPANY, E. R.

WOOLLEY, A. P. COOPER and E. F.

:' CULLEN.

ORDER TO CEASE AND DESIST.

This proceeding having been heard by the Federal

Trade Commission upon the complaint of the Com-

mission, the answers of the respective respondents

(E. F. Cullen not having appeared or answered),

the testimony and evidence, and the argument of

counsel, and the Commission having made its find-

ings as to the facts with its conclusion that the re-

spondents have violated the provisions of the Act

of Congress, approved September 2.6, 1914, en-

titled, '*An Act to Create a Federal Trade Commis-
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sion, to define its powers and duties, and for other

purposes. '

'

NOW, THEREFORE, IT IS ORDERED, that

the respondents, Utah-Idaho Sugar Company,

and the Amalgamated Sugar Company, each

of them and their officers, agents and employees

and E. R. Woolley and A. P. Cooper, shall forever

cease and desist from conspiring or combining

between and among themselves to maintain or retain

the monopoly of corporation respondents herein-

before set out; to prevent the establishment of beet

sugar enterprises and the building of sugar factories

by persons or interests other than said corporation

respondents, and to hinder, forestall, obstruct or

prevent competitors or prospective competitors

from engaging in the purchase of sugar beets, and

in the manufacture and sale of refined beet sugar

in interstate commerce, and from effecting or at-

tempting to effectuate such conspiracy and com-

bination
;

(1) By respondent corporations allocating to

themselves certain territory and establishing inter-

state territorial divisions lines to be observed by

and between themselves in the obtaining of sugar

beets and the building of beet sugar factories for

the purpose [191] of unlawfully protecting the

said respondent coi^porations against competitors

who may endeavor to come into such allocated terri-

tory for the purpose of obtaining sugar beets for

the purpose of building factories for the manufac-

ture of beet sugar.

(2) By intimidation, untruthful statements or

otherwise, preventing, hindering or attempting to
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prevent or hinder the Dyer Company, a corporation

of Cleveland, Ohio, a manufacturer of beet sugar

factory machinery and builder of beet sugar fac-

tories in the United States or any other such manu-

facturer, from engaging in interstate commerce in

selling, building and equipping beet sugar factories

for competitors or prospective competitors who are

engaged or who are about to engage in the pur-

chase of sugar beets and the manufacture and sale of

refined beet sugar in interstate commerce.

(3) By using their financial power and influence

so as to cause banks and others to refuse credit to

and to discourage competitors and prospective com-

petitors from engaging in the purchase of sugar

beets and the manufacture and sale of refined beet

sugar, in interstate commerce.

(4) By using their financial power and influence

to purchase land and erect factories in the territory

where competitors or prospective competitors in-

tend or shall undertake to start in the business of

purchasing sugar beets and of manufacturing and

selling refined beet sugar in interstate commerce,

when such purchases or erections are not done in

good faith and for no other purpose than to fore-

stall, obstruct and prevent competitors and pros-

pective competitors from engaging in the business of

purchasing sugar beets and of manufacturing and

selling refined beet sugar in interstate commerce.

(5) By inducing beet growers to break or cancel

contracts for the production of sugar beets for com-

petitors or prospective competitors by promises to

build sugar factories when said respondent corpora-
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tions have no intention of constructing same but

make sucli promise solely for the purpose of causing

breach of contracts for said production in order

thereby to prevent or hamper the building of pros-

pective competing factories or the operation of ex-

isting competing factories.

(6) By circulating and publishing false, mis-

leading and unfair statements concerning the ma-

chinery and equipment of competitors or prospec-

tive competitors factories, or the fitness of such ma-

chinery to successfully manufacture refined beet

sugar.

(7) By circulating and publishing false, mis-

leading and unfair statements concerning the (a)

ability of competitors or prospective competitors to

get and pay for beet seed; (b) adaptability to rais-

ing sugar beets of land or territory in the localities

where competitors are located or are intending to

locate; (c) ability of competitors or prospective

competitors to producers or growers for sugar beets

contracted for or delivered to them.

(8) By making untruthful and unjustifiable

statements against competitors or prospective com-

petitors to induce, persuade and influence United

States Government departments and agents, for the

purpose of causing said Governmental departments

or agents to use their power and authority to pre-

vent the building of factories for the manufacture

and sale in interstate commerce or refined beet

sugar by competitors or prospective competitors.

(9) By offering to advertise in newspapers cir-

culating in the localities of the States of Utah,

Idaho, Oregon and Montana or elsewhere, where
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competitors operate or prospective competitors in-

tend to build and operate beet sugar factories, with

the understanding that editorial policies shall be

in favor of corporation respondents as against

competitors in regard to the beet sugar industry.

[192]

(10) By inducing beet growers or others,

through false, unfair and misleading statements,

to withdraw their support from, and to breach con-

tracts for the growing of sugar beets with, com-

petitors and prospective competitors in the manu-

facture and sale in interstate conmierce of refined

beet sugar, thereby depriving said competitors of,

or hampering them in, the ability to compete with

corporation respondents.

(11) By circulating and publishing false, mis-

leading and unfair statements concerning the fin-

ancial standing and responsibility of competitors

or prospective competitors for the purpose of pre-

venting or hampering the sale or disposition of the

stocks, bonds and promissory notes of such com-

petitors, or of otherwise causing said competitors

financial embarrassment.

(12) By financing and furnishing money to

secret and undisclosed agents or employees for the

purpose of annoying, harassing and eliminating

ment to competitors or prospective competitors by

purchasing or acquiring secretly the whole or a con-

trolling interest in the business of competitors or

prospective competitors who are engaged, or who

intend to engage, in the manufacture and sale of

refined beet sugar in interstate commerce.
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(13) By financing and furnishing money to

secret and undisclosed agents or employees for the

purpose of annoying, harassing and eliminating

competitors and prospective competitors by insti-

tuting unjustifiable and groundless litigation and

law suits.

(14) By circulating false, misleading and unfair

statements in writing or orally concerning the

honesty, integrity or ability of the promoters, offi-

cers or employees of competitors or prospective

competitors engaged in or about to engage in the

purchase of sugar beets and the manufacture and

sale in interstate commerce of refined beet sugar.

(15) By utilizing any other equivalent means not

hereinbefore stated of accomplishing the object of

unfairly preventing, forestalling, stifling or hamper-

ing the business of competitors and of those about

to compete with corporation respondents in the

purchase of sugar beets and the manufacture and

sale of refined beet sugar in interstate commerce.

No service of the complaint having been made

upon the respondent, E. F. Cullen, IT IS FUR-
THER ORDERED that the complaint herein be,

and the same is hereby, dismissed as to the said

respondent, E. F. Cullen.

By the Commission, Commissioners Van Fleet

and Gaskill, dissenting. Memorandum dissent by

Commissioner Van Fleet attached.

[Seal] OTIS B. JOHNSON,
Secretary. [193]
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June 4, 1923.

FEDERAL TRADE COMMISSION
vs.

UTAH-IDAHO SUGAR COMPANY et al.

DISSENT BY COMMISSIONER VAN FLEET.

In this case the respondents are engaged in the

manufacture and sale of beet sugar. The sugar is

sold in interstate conunerce. The manufacture is

intrastate. This proceeding is based on Section 5

of the Federal Trade Commission Act which de-

clares unlawful unfair methods of competition in

commerce. The fact that respondents are engaged

in commerce in selling sugar produced has no bear-

ing on the case for the reason that the proof does

not show any acts of unfair competition in such

product. The fact that a respondent is engaged

in commerce is not material unless the acts charged

have to do with such commerce or that of its com-

petitors in such commerce. The acts to which the

proof is directed are concerning only the manufac-

ture. The manufacture of sugar from beets is

somewhat peculiar in that it is necessary to have

the factory located where beets may readily be ob-

tained hy short haul. It is not profitable to ship

the beets a great distance to the factory. The

acts to which the proof is directed consisted in the

effort of respondents to prevent competing fac-

tories being located in contiguous territory where

they might absorb a part of the supply of beets

to respondents' factories. It was at most a pre-
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vention of competition in the purchase of the raw

material for manufacture within the state, and, in

no case does the proof show an interference with

the transport of beet from one state to another, or

an interference with the purchase thereof.

It is well settled that production and manufac-

ture is not commerce. Coe vs. Errol, 116 U. S. 517

;

Kidd vs. Pearson, 128 U. S. 1 ; United States vs. E. C.

Knight Co., 156 U. S. 1 ; Capital City Dairy Co. vs.

Ohio, 183 U. S. 238; McCluskey vs. Marsville &

Northern Ry. Co., 243 U. S. 251 ; Arkadelphia Mill-

ing Co. vs. St. Louis Southwestern Ry. Co., 249

U. 'S. 134; The Coronado Case, 259 U. S. 344; Ham-
mer vs. Dagenhart, 247 U. S. 251.

The fact that an article in process of manufac-

ture is intended for export to another state does

not render it an article of interstate commerce.

Crescent Oil Company vs. Mississippi, 257 U. S.

129. But it is contended in support of the juris-

diction of the Cormnission that such interference

with the source of supply of respondent's competi-

tors affects the ability of such competitors to pro-

duce sugar to be sold in interstate commerce and

that such acts are thus an interference with such

commerce. This theory is based on those case^^

holding that intrastate acts which directly inter-

fere with a current of commerce may be controlled

by Congress. Swift vs. U. S., 196 TJ. S. 375;

United States vs. Patten, 226 U. S. 525; United

States vs. Ferger, 250 U. S. 199 ; Stafford vs. Wal-
lace, 257 U. S. ; Board of Trade of the City

of Chicago vs. Olsen et al., U. S. Sup. Apr. 16,,

1923. [194]
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There is no conflict between the cases holding

that production and manufacture are not commerce

and the doctrine laid down in the S\vift and follow-

ing cases. In the first case there is no interstate com-

merce miless the acts themselves are such. In the

second case there already is interstate commerce

which is being affected or obstructed by the intra-

state acts. Confusion may arise if the intrastate

acts regulated under the doctrine in the Swift case

be compared with intrastate acts where there is

not already commerce.

Purely intrastate acts may or may not come under

the Federal jurisdiction depending on whether they

affect existing intrastate commerce. The same acts

thus may or may not be subject to such jurisdiction.

This is well illustrated in the two cases of Hill vs.

Wallace, 42. Sup. Ct. Eep. 453; Board of Trade of

the City of Chicago vs. Olsen et al., U. 8. Sup. Apr.

16, 1923. When such acts are subject to such juris-

diction it is not because they are commerce, but be-

cause they affect or obstruct it.

In the present case there is no commerce to ob-

struct until the beets are manufactured into sugar

and such sugar has been placed in transport. The

argument is, however, as stated above, that the acts

here cut off at the source such commerce. It is

only such acts as directly interfere with commerce

which come under the Federal jurisdiction. The

line must be drawn somewhere, else all jurisdiction

in trade or production would become Federal.

Hence Congress has no jurisdiction of such acts as

only indirectly or remotely affect commerce. In the
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instant case if interference with production and

manufacture into sugar of beets is an obstruction

to a later or imbom commerce in sugar to be made

from the beets, one with intrastate sold defective

beet seed, thus preventing the production of beets

to be manufactured into sugar, would ,be in com-

merce. Or one who sold fertilizer to raise the seed

to plant the beets to make the sugar to be shipped

in commerce would be in commerce.

(Signed) VERNON W. VAN FLEET,
Commissioner.

[Endorsed] : II. S. District Court, District of

Idaho. Filed Mar. 14, 1924. W. D. McReynolds,

Clerk. [195]

[Title of Court and Cause.]

ORDER CONFIRMING SALE OF REAL AND
PERSONAL PROPERTY.

This cause came on further to be heard on the

report of A. V. Scott, Receiver herein, dated March

1st, 1924, and the objections of the defendant to

confirmation of the sale, filed herein on the 14th

day of March, 1924, and on all other proceedings

in the above-entitled cause, and the objections of the

defendant to confirming the sale having been pre-

sented to the Court, and the Court being fully ad-

vised in the premises, finds, adjudges and decrees,

as follows:

That the orders of the Court heretofore made
herein requiring the Receiver to sell, after notice, all

of the property of the defendant. Beet Growers
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Sugar Company, a corporation, have been fully

complied with, including the [196] requirements

made by the Court in the supplemental order of sale

dated February 7th, 1924, and due proof of the

publication of notices of said sale have been filed

herein

;

That the sale of said property held on March 1st,

1924, was held in all respects as provided by the

orders of this Court and according to the require-

ments of the published notices thereof

;

That the property was sold as a single operating

unit and that the bid of the Utah-Idaho Sugar Com-

pany, of Salt Lake City, State of Utah, for the

sum of Eight Hundred Thousand ($800,000.00)

Dollars was the highest and best bid received for

said property;

That the said bidder has paid to the Eeceiver the

sum of Ten Thousand ($10,000.00) Dollars to apply

on the purchase price so to be paid for said prop-

erty on confirmation;

On consideration,

IT IS THEREFORE ORDERED, ADJUDGED
AND DECREED, as follows:

That the objections of the defendant. Beet Grow-

ers Sugar Company, to confirming the sale of said

property so made by the Receiver be, and they are>

hereby overruled and disallowed;

That the Receiver's report of sale filed herein

is in all things confirmed, and the sale therein re-

ported is hereby ratified and approved, subject to

the rights of the defendant and other parties to the

action to redeem said property from said sale within
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the time prescribed in the original order of sale

heretofore made herein, [197] to wit: the said

defendant, Beet Growers Sugar Company, a cor-

poration, shall have to and including the 15th day of

June, 1924, within which to redeem said property

from said sale, and if said defendant. Beet Growers

Sugar Company, shall not on or before said date

make redemption of said property, then and in that

event any organization of the preferred stock-

holders of the defendant. Beet Growers Sugar Com-

pany, comprising at least thirty (30%) per cent of

the outstanding preferred stock may, on or before

the 15th day of September, 1924, redeem, provided

and upon condition that said organization of said

stockholders shall not exclude any preferred stock-

holder but that within a reasonable length of time

all preferred stockholders may come into the said

organization upon an equal footing, and the said

right of redemption shall be further subject to the

orders of the Court before made herein.

It is further ORDERED that any taxes which the

purchaser may pay before the date of redemption

shall be added to the amount to be paid by the re-

demptioner, with interest as provided in the orders

of the Court in the case of the purchase money.

It is further ORDERED that the purchaser shall,

within five days of the date hereof, pay to the said

Receiver the further sum of Seventy Thousand

($70,000.00) Dollars, lawful money of the United
States, and that on or before the 1st day of April,

1924, the said purchaser having agreed thereto it

shall pay to said Receiver the further sum of Seven



210 Beet Growers Sugar Company

Hundred and Twenty Thousand ($720,000.00) Dol-

lars, lawful [198] money of the United States,

and that if said purchaser shall make said payments

on April 1st, 1924, then no interest shall be charged

upon the purchase price.

That the real property sold by said Receiver as

aforesaid, is particularly described as follows, to-

wit:

Those certain lots, parcels and pieces of land

situate in the County of Jefferson, State of

Idaho, particularly described as follows: Be-

ginning at Southwest (SW.) corner of Section

eight (8), Township four (4), North Range

Thirty-nine (39), East of Boise Meridian, run-

ning thence East Eighty-three (83) rods, thence

North Eighty (80) rods, thence East Seventy-

seven (77) rods, thence North Sixty-three (63)

rods, more or less, to the Parks and Lewisville

Canal, thence along the said canal to the west

line of said Section Eight (8) ; thence South

One Hundred Twenty-seven (127) rods to the

place of beginning, but subject to that certain

right-of-way of the Oregon Short Line Rail-

road Company One Himdred (100) feet wide,

running diagonally across the above-described

land in a Northeasterly and Southwesterly di-

rection, together with all buildings, structures,

residences, beet sheds and other improvements

upon said premises, and all canals, ditches and

water rights appurtenant thereto, or used in

connection therewith, together with all and

singular, the tenements, hereditaments and ap-
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purtenances thereunto belonging or in anywise

appertaining.

The Receiver is directed, upon the payment and

settlement of the purchase price as heretofore speci-

fied, or as may be permitted by any other order or

any other decree made in this cause, and after the

expiration of the period of redemption and there

having been no redemption, to execute and

deliver to Utah-Idaho Sugar Company, a cor-

poration, its successors or assigns, the deed and bill

of sale conveying to said purchaser, its successors

or assigns, the property so sold to it as aforesaid

and included within the said order of sale of date

January 25th, 1924.

Dated March 15th, 1924.

FRANK S. DIETRICH,
United States District Judge.

[Endorsed] : U. S. District Court, District of

Idaho. Filed Mar. 15, 1924. W. D. McReynolds,

Clerk. [199]

[Title of Court and Cause.]

ORDER AUTHORIZING RECEIVER TO DIS-
BURSE MONEY RECEIVED FROM SALE
OF PROPERTY.

Upon consideration. It is Ordered:

1. That the Receiver go to Salt Lake City, Utah,

to receive payment of the balance remaining unpaid

on the purchase price of the sugar factory, and de-

posit the amount so received in three banks in Salt
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Lake City to be selected by the Receiver with the

view to safety and security, approximately one-third

of the money so received to be deposited in each of

said banks to the credit of A. V. Scott, Receiver,

and the money so deposited shall be deemed to be

in the possession of the Court.

2. That thereupon the Receiver forthwith pay

out of the money so received and deposited to the

Columbia Trust Company, plaintiff herein, the

total amount due on account of the outstanding

bonds as shown on Exhibit "A," attached to the

''Order for Sale by Receiver," made herein and

dated January 25th, 1924, namely the aggregate sum

of $337,345.33, together with interest thereon, com-

puted at the rate of seven per cent per annum from

January 15th, 1924, to and including March 31st,

1924, said money so paid to the plaintiff, as trustee,

to be held and distributed by it to the several credi-

tors as set forth and specified in said Exhibit "A,"

without diminution or charge by or on the part of

the plaintiff; it being the [200] intent hereby

that the plaintiff as trustee shall pay to each of the

persons named in said exhibit the amount therein

stated to be due to each of said creditors, together

with interest thereon at seven per cent for the

period above named. Said payments to the creditors

shall be made to them only upon receipt by the plain-

tiff trustee of all outstanding bonds, held either in

absolute ownership or as collateral, and other evi-

dences of indebtedness, by or for the use of said

several creditors, and said bonds and other evidence

shall by the trustee be delivered to the clerk of this

court for cancellation.
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3. The Receiver shall forthwith pay to the

plaintiff trustee the additional amount of $10,-

000.00 on account of compensation for the trustee

and for expenses, including counsel fees—$6,000.00

thereof to be paid over to counsel for the trustee.

Inasmuch as the total amount to be paid for these

purposes has not been finally fixed, such pa}Tnent

will be understood to be on account merely.

4. The Receiver is also directed to pay, without

unnecessary delay, $3,196.79, together with interest

thereon at the rate of seven per cent per annum

from October 20th, 1922, to and including March

31st, 1924, to satisfy judgments referred to in para-

graph 4 of said order for sale dated January 25th,

1924, either to the judgment creditors or to their

counsel of record, the Receiver taking receipts there-

for and requiring that said judgments be satisfied

of record.

5. The Receiver is further directed, out of said

moneys, to pay all unsecured claims against the de-

fendant Beet Growers Sugar iCompany, together

with interest thereon as provided for by the contracts

covering such claims, or, where there is no contract,

at the rate of seven per cent per annum from the

due date of claims up to and including the [201]

31st day of March, 1924, provided said claims have

been heretofore presented to the Receiver and

audited by him and found to be correct. No such

claims are to be paid until further order, unless

they have been so presented and the Receiver is

fully satisfied that they are justly due. In all

€ases of payment the Receiver will take up the evi-
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dences of the indebtedness and take a receipt in

full. In any case of doubt as to who is the present

holder of the claim, payment should be withheld

until the matter can be presented to the Court for

further direction.

6. On or prior to the 15th of April, 1924, the

Receiver is directed to prepare and file herein a

full detailed report of all receipts on account of the

sale of said property mider said order of January

25th, 1924, and of all disbursements made of said

receipts, with vouchers covering said disbursements,

and with statements from each bank of deposit of

the balance in said bank to the credit of the Re-

ceiver upon the specified day.

7. To the end that the Receiver may keep in his

possession vouchers for disbursements, it is sug-

gested that in each case of disbursement he take a

receipt in duplicate so that he may retain the dupli-

cate and file the original with the clerk.

Dated: Pocatello, Idaho, March 28th, 1924.

FRANK S. DIETRICH,
District Judge.

[Endorsed] : U. S. District Court, District of

Idaho. Filed Mar. 28, 1924. W. D. McReynolds,

Clerk. [202]
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At the March term of the District Court of the

United States within and for the District of

Idaho, begun and held at the City of Pocatello

on the 14th day of March, A. D. 1924. Present:

Honorable FRANK S. DIETRICH, Judge.

Among the proceedings had were the following,

to wit:

COLUMBIA TRUST COMPANY,
Trustee,

vs.

BEET GROWERS SUGAR COMPANY et al..

Defendants,

and

E. D. HASHIMOTO,
Intervenor.

MINUTES OF COURT—MARCH 14, 1924—OR-
DER RESALE OF PROPERTY, ETC.

This cause came up for hearing objections to the

confirmation of the sale of the property by the Re-

ceiver. S. A. King, Esq., appearing in objection

to the confirmation as counsel for the defendant

Beet Growers Sugar Company. Otto McCutcheon,

Esq., appearing as counsel for the Receiver.

The Court, after hearing counsel, confirmed the

sale; allowing exceptions to the defendant Beet

Growers Sugar Company. Exceptions were also

allowed said defenadnt to the refusal of the Court
to grant its petition of March 1st for the postpone-

ment of the Receiver's sale. [203]
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[Title of Court and Cause.]

STATEMENT OP FACTS ON DEFENDANT'S
APPEAL FROM ORDERS FOR RECEIV-
ER'S SALE AND ORDER CONFIRMING
SUCH SALE.

BE IT REMEMBERED, That * * * [203—1]

on October, 18th, 1923, appellant filed an answer

to plaintiff's amendment to its complaint.

Hearing on the complaint and amendments there-

to, and upon Hashimoto's petition for sale and the

answer thereto, was set for October 31st, 1923. On
October 31st, 1923, one H. E. Deardorif, a creditor,

was permitted to intervene, and accordingly filed an

answer in intervention, among other things attack-

ing the validity of the trust deed upon which the

complaint is predicted. On the same day, to wit,

October 31st, [203—5] 1923, the evidence

taken before the Examiner was submitted, and

testimony was also given in relation to certain

issued presented by the complaint, and as to the ex-

penses and compensation of the trustee and its at-

torneys, and also upon special issues raised by the

petition for sale of the property as an entirety and

without redemption. This latter testimony related

mainly to the history of the enterprise, the construc-

tion of the plant, its operation for a short period

before the receivership, description of the factory

and appurtenant personal property, the extent of

the tributary territory and competitive conditions,

all having some bearing, remote or direct, upon the

sale value of the property, if sold in entirety and
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if sold in separate parcels ; the feasibility of the sale

in entirety and the feasibility of the sale in sepa-

rate parcels ; the probability or improbability of se-

curing bidders in case a sale should be attempted with

the right to redeem at any time within a year after

the sale. Among other things the testimony tended to

show that the property of the appellant consisted of a

beet sugar factory, located on a 100-acre site near

Rigby, Idaho, and in addition thereto personal

property used therewith; that appellant has ap-

proximately thirty-four beet receiving stations lo-

cated at various points in the beet growing territory,

generally on leased land, with mechanical loaders

and scales; that it also has auto trucks, cultivators,

seeders, crane, extra parts for machinery, supplies,

materials, etc. ; that all of this personal property is

necessary in the operation of the factory, and if

sold separately from the factory would have to be

replaced in order to operate the factory; that the

beets are manufactured into sugar during a period

from about October 10th or 15th to the middle of

Januaiy the following year; that the Rigby factory

is located in territory which may be served by fac-

tories of the Utah-Idaho Sugar Company, and there

is competition for the beet acreage; that each year

it is necessary to begin contracting with the farm-

ers for beets the latter part of the winter or early

spring for the growing of beets for that [203—6]

season; that the failure to operate the factory in

any one year results in competitors securing the

beet acreage from the farmers, and loss of patron-
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age to the factory on the resumption of operation;

that it is customary for the best sugar company to

furnish seed to the farmers, the seed being gener-

ally imported from Europe, and it is necessary to

order it in time for the spring planting.

Intervenor, E. D. Hashimoto also introduced in

evidence the certificate of the Secretary of State

showing that the charter of the Beet Growers Sugar

Company, an Idaho corporation, was forfeited on

November 30th, 1922, for the nonpayment of the

annual license tax required to be paid by the statutes

of the State of Idaho.

Defendant introduced in evidence over the ob-

jection of intervenor, E. D. Hashimoto, a certificate

from the Secretary of State of Idaho, showing that

on July 27th, 1923, the Beet Growers Sugar Cbm-

pany paid to the Secretary of State of Idaho the

sum of $163.00, and said Secretary of State there-

upon issued a certificate of reinstatement for said

corporation.

Intervenor 's objection being based on the gi'ound

that it was immaterial and could not change or af-

fect any vested right of the preferred stockholders

resulting from said forfeiture and no authority on

behalf of any individual to reinstate said corpora-

tion.

Thereafter elaborate briefs were filed, anl upon

consideration the Court made and on December 28th,

1923, filed a memorandum decision in which there

are certain findings of fact and a statement of cer-

tain conclusions, one of which was that a receiver-

ship sale and not a foreclosure sale should be had.



vs. Columbia Trust Company et al. 219

A further hearing for certain purposes was stated

to be necessary, and January 7th, 1924, was desig-

nated as the time for holding it. Reference is made

to this order for particulars, and especially for an

exhibit of the condition of the receivership estate

at that time. At the hearing on January 7th,

some [203—7] additional evidence was received,

touching certain claims, and in addition thereto

the evidence taken in October, relative to the char-

acter and value of the property and the relation of

the different parties to the whole and the value

thereof, was supplemented as follows: [203—8]

TESTIMONY OF H. A. BENNING, FOR IN-

TERVENOR.

Mr. H. A. BENNING was sworn and examined

by Mr. Johnson, attorney for the intervenor and

testified as follows:

In the past season I was joint lessee with Mr.

Sinsheimer in the operation of the Beet Growers

Sugar Company. We were the assignees of the

lease of Hashimoto.

I am not a graduate engineer, I could qualify

as a sugar house engineer. I am a member of the

American Society of Mechanical Engineers. I have

spent all my life in the construction and operation

of sugar factories.

I was connected with the Holly Sugar corpora-

tion for five years as superintendent, entirely in

charge of operations.

I started with the Great Western Sugar Com-

pany and finished as superintendent for five years.
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I was general superintendent for the Amalgamated
Sugar Company for four years. My occupation

during these times was hoth in the construction and
operation of the plants. I actually supervised the

construction of three plants and assisted with three

others and in rebuilding several.

I am familar with the Rigby plant of the Beet

Growers Sugar Company. I operated that plant

during the last campaign. It has a capacity of

750 tons. We haven't been able to do any better

than that this season.

In my worki in connection with the construction

of plants I have become familiar with the value of

sugar plants and the cost of building and equipping

them in a general way.

In my opinion the value of the Beet Growers Sugar

Company plant at Rigby as it stands in that locality

is $500,000.00. It would cost in my opinion $100,-

000.00 for improvements to put the plant in good

operating condition. The plant is situated in a

territory where there are already five factories.

This year there was a probable output of

250,000 tons in the entire territory, which

is not enough for a factory of that size, a

factory of that size should have at least two-fifths

of the entire acreage, which it cannot possibly ex-

pect to get. We should have 9,000 acres to prop-

erly run the plant 90,000 tons. This year we have

about 2500 acres and paid for 25,000 tons of beets.

In its present condition the property has practi-

cally no beet dumps.
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The $100,000.00 necessary for betterments should

be expended for beet dumps and changing the beet

distributing system in the sheds. In order to get

additional acreage of beets we should have at least

twelve additional receiving stations, which would

cost at least $50,000.00. [203—9]

If we had reasonable tonnage of beets we would

have to put in another railroad high line over tlie

sheds to be used in unloading the beets and the dis-

tribution system for the beets should be changed

and replaced by a belt conveying system instead of

the distribution by means of water.

In a general way I am familiar with the cost of

plants. The Smithfield factory of the Amalga-

mated Sugar Factory cost about $450,000.00 and this

plant this last year had a slicing capacity of 1,087

tons, but this price did not include the beet dump-

receiving stations, which would cost about $50,000.00

additional. The factory was constructed in 3917.

I based the value of the Rigby factory on its pres-

ent locality, for a sugar factory is worth directly

in proportion to the tonnage of beets it can get and

this territory to produce the maximum capacity of

beets would take several years to work up to that

point. The plant is located in the poorest section

of that territory, on account of there being very

little wagon deliveries and this means most of the

beets have to be shipped in with additional cost of

freight.

In my opinion it would cost to reconstruct a plant

equally as good as that with all beet loading sta-
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Lake City to be selected by the Receiver with the

view to safety and security, approximately one-third

of the money so received to be deposited in each of

said banks to the credit of A. Y. Scott, Receiver,

and the money so deposited shall be deemed to be

in the possession of the Court.

2. That thereupon the Receiver forthwith pay

out of the money so received and deposited to the

Columbia Trust Company, plaintiff herein, the

total amount due on account of the outstanding

bonds as shown on Exhibit "A," attached to the

"Order for Sale by Receiver," made herein and

dated January 25th, 1924, namely the aggi'egate sum

of $337,345.33, together with interest thereon, com-

puted at the rate of seven per cent per annum from

January 15th, 1924, to and including March 31st,

1924, said money so paid to the plaintiff, as trustee,

to be held and distributed by it to the several credi-

tors as set forth and specified in said Exhibit "A,"

without diminution or charge by or on the part of

the plaintiff; it being the [200] intent hereby

that the plaintiff as trustee shall pay to each of the

persons named in said exhibit the amount therein

stated to be due to each of said creditors, together

with interest thereon at seven per cent for the

period above named. Said payments to the creditors

shall be made to them only upon receipt by the plain-

tiff trustee of all outstanding bonds, held either in

absolute ownership or as collateral, and other evi-

dences of indebtedness, by or for the use of said

several creditors, and said bonds and other evidence

shall by the trustee be delivered to the clerk of this

court for cancellation.
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3. The Receiver shall forthwith pay to the

plaintiff trustee the additional amount of $10,-

000.00 on account of compensation for the trustee

and for expenses, including counsel fees—$6,000.00

thereof to be paid over to counsel for the trustee.

Inasmuch as the total amount to be paid for these

purposes has not been finally fixed, such payment

will be understood to be on account merely.

4. The Receiver is also directed to pay, without

unnecessary delay, $3,196.79, together with interest

thereon at the rate of seven per cent per annum
from October 20th, 1922, to and including March

31st, 1924, to satisfy judgments referred to in para-

graph 4 of said order for sale dated January 25th,

1924, either to the judgment creditors or to their

counsel of record, the Receiver taking receipts there-

for and requiring that said judgments be satisfied

of record.

5. The Receiver is further directed, out of said

moneys, to pay all unsecured claims against the de-

fendant Beet Growers Sugar lOompiany, together

with interest thereon as provided for by the contracts

covering such claims, or, where there is no contract,

at the rate of seven per cent per annum from the

due date of claims up to and including the [201]

31st day of March, 1924, provided said claims have

been heretofore presented to the Receiver and

audited by him and found to be correct. No such

claims are to be paid until further order, unless

they have been so presented and the Receiver is

fully satisfied that they are justly due. In all

€ases of payment the Receiver will take up the evi-
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dences of the indebtedness and take a receipt in

full. In any case of doubt as to who is the present

holder of the claim, payment should be withheld

until the matter can be presented to the Court for

further direction.

6. On or prior to the 15th of April, 1924, the

Receiver is directed to prepare and file herein a

full detailed report of all receipts on account of the

sale of said property under said order of January

25th, 1924, and of all disbursements made of said

receipts, with vouchers covering said disbursements,

and with statements from each bank of deposit of

the balance in said bank to the credit of the Re-

ceiver upon the specified day.

7. To the end that the Receiver may keep in his

possession vouchers for disbursements, it is sug-

gested that in each case of disbursement he take a

receipt in duplicate so that he may retain the dupli-

cate and file the original with the clerk.

Dated: Pocatello, Idaho, March 28th, 1924.

FRANK S. DIETRICH,
District Judge.

[Endorsed] : U. S. District Court, District of

Idaho. Filed Mar. 28, 1924. W. D. McReynolds,

Clerk. [202]
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At the March term of the District Court of the

United States within and for the District of

Idaho, begun and held at the City of Pocatello

on the 14th day of March, A. D. 1924. Present:

Honorable FRANK S. DIETRICH, Judge.

Among the proceedings had were the following,

to wit:

COLUMBIA TRUST COMPANY,
Trustee,

vs.

BEET GROWERS SUGAR COMPANY et al.,

Defendants,

and

E. D. HASHIMOTO,
Intervenor.

MINUTES OF COURT—MARCH 14, 1924—OR-
DER RESALE OF PROPERTY, ETC.

This cause came up for hearing objections to the

confirmation of the sale of the property by the Re-

ceiver. S. A. King, Esq., appearing in objection

to the confirmation as counsel for the defendant

Beet Growers Sugar Company. Otto McCutcheon,

Esq., appearing as counsel for the Receiver.

The Court, after hearing counsel, confirmed the

sale; allowing exceptions to the defendant Beet

Growers Sugar Company. Exceptions were also

allowed said defenadnt to the refusal of the Court

to grant its petition of March 1st for the postpone-

ment of the Receiver's sale. [203]
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[Title of Court and Cause.]

STATEMENT OF FACTS ON DEFENDANT'S
APPEAL FROM ORDERS FOR RECEIV-
ER'S SALE AND ORDER CONFIRMING
SUCH SALE.

BE IT REMEMBERED, That * * * [203—1]

on October, 18th, 1923, appellant filed an answer
to plaintiff's amendment to its complaint.

Hearing on the complaint and amendments there-

to, and upon Hashimoto's petition for sale and the

answer thereto, was set for October 31st, 1923. On
October 31st, 1923, one H. E. Deardorff, a creditor,

was permitted to intervene, and accordingly filed an

answer in intei*vention, among other things attack-

ing the validity of the trust deed upon which the

complaint is predicted. On the same day, to wit,

October 31st, [203—5] 1923, the evidence

taken before the Examiner was submitted, and

testimony was also given in relation to certain

issued presented by the complaint, and as to the ex-

penses and compensation of the trustee and its at-

torneys, and also upon special issues raised by the

petition for sale of the property as an entirety and

without redemption. This latter testimony related

mainly to the history of the enterprise, the construc-

tion of the plant, its operation for a short period

before the receivership, description of the factory

and appurtenant personal property, the extent of

the tributary territory and competitive conditions,

all having some bearing, remote or direct, upon the

sale value of the property, if sold in entirety and
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if sold in separate parcels ; the feasibility of the sale

in entirety and the feasibility of the sale in sepa-

rate parcels ; the probability or improbability of se-

curing bidders in case a sale should be attempted with
the right to redeem at any time within a year after

the sale. Among other things the testimony tended to

show that the property of the appellant consisted of a

beet sugar factory, located on a 100-acre site near

Rigby, Idaho, and in addition thereto personal

property used therewith; that appellant has ap-

proximately thirty-four beet receiving stations lo-

'.cated at various points in the beet growing territory,

generally on leased land, with mechanical loaders

and scales; that it also has auto trucks, cultivators,

seeders, crane, extra parts for machinery, supplies,

materials, etc. ; that all of this personal property is

necessary in the operation of the factory, and if

sold separately from the factory would have to be

'replaced in order to operate the factory; that the

beets are manufactured into sugar during a period

from about October 10th or 15th to the middle of

January the following year; that the Rigby factory

is located in territory which may be served by fac-

tories of the Utah-Idaho Sugar Company, and there

is competition for the beet acreage; that each year

it is necessary to begin contracting with the farm-

ers for beets the latter part of the winter or early

spring for the growing of beets for that [203—6]

season; that the failure to operate the factory in

any one year results in competitors securing the

beet acreage from the farmers, and loss of patron-
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age to the factory on the resumption of operation;

that it is customary for the best sugar company to

furnish seed to the farmers, the seed being gener-

ally imported from Europe, and it is necessary to

order it in time for the spring planting.

Intervenor, E. D. Hashimoto also introduced in

evidence the certificate of the Secretary of State

showing that the charter of the Beet Growers Sugar

Company, an Idaho corporation, was forfeited on

November 30th, 1922, for the nonpayment of the

annual license tax required to be paid by the statutes

of the State of Idaho.

Defendant introduced in evidence over the ob-

jection of intervenor, E. D. Hashimoto, a certificate

from the Secretary of State of Idaho, showing that

on July 27th, 1923, the Beet Growers Sugar Cbm-
pany paid to the Secretary of State of Idaho the

sum of $163.00, and said Secretary of State there-

upon issued a certificate of reinstatement for said

corporation.

Intervenor 's objection being based on the ground

that it was immaterial and could not change or af-

fect any vested right of the preferred stockholders

resulting from said forfeiture and no authority on

behalf of any individual to reinstate said corpora-

tion.

Thereafter elaborate briefs were filed, anl upon

consideration the Court made and on December 28th,

1923, filed a memorandum decision in which there

are certain findings of fact and a statement of cer-

tain conclusions, one of which was that a receiver-

ship sale and not a foreclosure sale should be had.
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A further hearing for certain purposes was stated

to be necessary, and January 7th, 1924, was desig-

nated as the time for holding it. Reference is made

to this order for particulars, and especially for an

exhibit of the condition of the receivership estate

at that time. At the hearing on January 7th,

some [203—7] additional evidence was received,

touching certain claims, and in addition thereto

the evidence taken in October, relative to the char-

acter and value of the property and the relation of

the different parties to the whole and the value

thereof, was supplemented as follows: [203—8]

TESTIMONY OF H. A. BENNINa, FOR IN-

TERVENOR.

Mr. H. A. BENNINO was sworn and examined

by Mr. Johnson, attorney for the intervenor and

testified as follows:

In the past season I was joint lessee with Mr.

Sinsheimer in the operation of the Beet Growers

Sugar Company. We were the assignees of the

lease of Hashimoto.

I am not a graduate engineer, I could qualify

as a sugar house engineer. I am a member of the

American Society of Mechanical Engineers. I have

spent all my life in the construction and operation

of sugar factories.

I was connected with the Holly Sugar corpora-

tion for five years as superintendent, entirely in

charge of operations.

I started with the Great Western Sugar Com-

pany and finished as superintendent for five years.
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I was general superintendent for the Amalgamated
Sugar Company for four years. My occupation

during these times was hoth in the construction and
operation of the plants. I actually supervised the

construction of three plants and assisted with three

others and in rebuilding several.

I am familar with the Rigby plant of the Beet

Growers Sugar Company, i operated that plant

during the last campaign. It has a capacity of

750 tons. We haven't been able to do any better

than that this season.

In my worb in connection with the construction

of plants I have become familiar with the value of

sugar plants and the cost of building and equipping

them in a general way.

In my opinion the value of the Beet Growers Sugar

Company plant at Rigby as it stands in that locality

is $500,000.00. It would cost in my opinion $100,-

000.00 for improvements to put the plant in good

operating condition. The plant is situated in a

territory where there are already five factories.

This year there was a probable output of

250,000 tons in the entire territory, which

is not enough for a factory of that size, a

factory of that size should have at least two-fifths

of the entire acreage, which it cannot possibly ex-

pect to get. We should have 9,000 acres to prop-

erly run the plant 90,000 tons. This year we have

about 2500 acres and paid for 25,000 tons of beets.

In its present condition the property has practi-

cally no beet dumps.
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The $100,000.00 necessary for betterments should

be expended for beet dumps and changing the beet

distributing system in the sheds. In order to get

additional acreage of beets we should have at least

twelve additional receiving stations, which would

cost at least $50,000.00. [203—9]

If we had reasonable tonnage of beets we would

have to put in another railroad high line over tlTe

sheds to be used in unloading the beets and the dis-

tribution system for the beets should be changed

and replaced by a belt conveying system instead of

the distribution by means of water.

In a general way I am familiar with the cost of

plants. The Smithfield factory of the Amalga-

mated Sugar Factory cost about $450,000.00 and this

plant this last year had a slicing capacity of 1,087

tons, but this price did not include the beet dump-

receiving stations, which would cost about $50,000.00

additional. The factory was constructed in 3917.

I based the value of the Rigby factory on its pres-

ent locality, for a sugar factory is worth directly

in proportion to the tonnage of beets it can get and

this territory to produce the maximum capacity of

beets would take several years to work up to that

point. The plant is located in the poorest section

of that territory, on account of there beiag very

little wagon deliveries and this means most of the

beets have to be shipped in with additional cost of

freight.

In my opinion it would cost to reconstruct a plant

equally as good as that with all beet loading sta-
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tions complete from $650,000 to $700,000—a plant

equal in capacity which amounts to the same thing.

'Cross-examination by Mr. KING-.

I never have had an occasion to examine this

property for the purpose of determining the re-

placement value, have made no examination for this

purpose.

The value of the factory site was small in propor-

tion to the property.

I think there was something like 100 acres and in

that locality I think the land is worth $5,000. I

could buy a better factory site in that valley a little

farther north for $5,000.

I do not know what the cost of constructing the

main factory building was. I am taking my valua-

tions from what you could contract with the Dyer

Construction Company or other iron works, for a

factory building. I never have personally entered

into any contract for the construction of a factory

of this capacity.

I do not know what would be the replacement value

of the main factory building and could not say what

the replacement value of the sugar warehouse would

be. [203—10]

I think the machine-shop and store-room could be

replaced for about $20,000.00 and the warehouse

from possibly 15,000 to $20,000. The warehouse is

a reinforced concrete building and is from 180 feet

to 200 feet long and from 60 to 70 feet wide and 25

feet high. It has steel trusses and proper lights,

the floors are concrete.



vs. Columbia Trust Company et al. 223

(Testimony of H. A. Benning.)

I do not know what it would cost to replace the

power house, or boiler house or laboratory, or lime

kiln building- or the reinforced concrete chimney.

I don't think a chimney of that kind could be re-

placed for $15,000, but it ought to be constructed

for less now than the time it was built, but I do not

know how much less. I have constructed similar

smoke stacks—^just as high for $7,000.00.

I know only in a general way what it would cost

to replace the beet sheds complete, I would say it

would be about $45,000 but havn't any figures for

that. The beet sheds are constructed with water

distributing equipment, and I think they are less

than the ordinary beet sheds are. I would say it

would take about $30,000 to tear them down and to

re-build them. Some of these sheds are con-

structed of the best material. There is no other

beet sheds in the western country built like they are

I think the pulp silo could be replaced for $25,000

but do not know what it would cost for the sewer

and water lines.

I would not say at all that $13,300 would be at all

disproportionate. I haven't any real judgment

what it would cost to replace the molasses tank, but

one of 1200 ton capacity would cost close to $5,000,

during the war it might have cost $9,000 to con-

struct it. I think that the replacement of cranes

complete could be done for $15,000 but do not know

what it would cost to replace the garage imple-

ments and store house, nor what it would cost to

replace the power house. I would not say that it
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could be done for less than $65,000. I would not

attempt to state the price of the equipment for the

lime house. The factory was designed by Mr.

Cooper whom I knew very well, he had set ideas.

At the time it was contracted the estimated cost

was about $800,000 but it cost 50% more because of

premiums necessary to get delivery

Many of the articles that went into the building

were purchased during war times and took a

premium to get the proper deliveries. I do not

think that the prices in effect during 1922

would be extortionate. I do not know what

the value of the machinery and equipment and

sugar bins would have [203—11] been during

1922. As late as May, 1922, $590,000 would be

disproportionate, but I did not build a factory that

year and made no estimates as to what it would

cost to build the factory, and the figures which I

gave in my direct testimony were not based on my
estimate obtained as to the actual cost of construc-

tion. I did not mean when I estimated the plant

at $590,000. I did not base those figures on what

the factory would cost. My estimate was merely

on the value of the factory in its present location,

operating from one-fourth to one-half capacity.

I don't know that the company itself had con-

tracted for over 7,000 acres of beets. They might

have produced 6300 acres but they never got the

tonnage which was justified in that many acres.

Sixty-three hundred (6300) acres might be sufficient

to supply the beets necessary. I did not mean to
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imply that there were only 2500' acres adjacent to

the factory available. I think we can get more
acreage than that.

I know there are a lot of tools, drills and machin-

ery used in connection with the factory and would
not say that in May, 1922, their valuation was not

$15,000.

There are a lot of portable beet loaders and they

were in constant use prior to my leasing the prop-

erty. I consider them a liability to the company.

Mr. Sinsheimer and myself are not figuring on

bidding on the property and Mr. Sinsheimer has not

been in consultation with Mr. Hashimoto and others

about bidding on the property that I know of. Mr.

Sinsheimer has not told me that he was figuring on

purchasing the plant. I am a partner with him

in the lease and last year we handled 25,000 tons of

beets and produced 59,750 bags of sugar. We paid

$60,623.00 for the lease.

On the present market price of sugar we would

have a profit of over $50,000 for operating the

factory. It is not a fact that with present market

conditions our profit would equal $125,000.00, I

wish it were. I do not think it would be over $60,-

000. So that this year the operation on an acreage

of 2500 acres there was a profit on the operation of

the property of at least $110,000. Of course $60,000

of this money was used to bring up the crop and re-

build the factory, but there was actually earned

about $110,000.00, and I think about $20,000.00 of

this went for agricultural expenses. We earned not



226 Beet Growers Sugar Company

(Testimony of H. A. Benning.)

over $60,000, but I think the net earnings would be
$100,000.00 and out of that taxes and other expenses

would have to be paid, and this is best year sugar

companies have seen in a long time and probably

will see. [203—12.]

The company has what is called railroad and
high line dumps. If I had the plant I would tear

them down, also scales and scale houses of the value

of possibly $12,500, and autos, trucks and trailers

worth possibly $25,000.00. There were only three

that we could make run this year, and I think there

are about thirty-four different loading stations

tributary to the factory where there are scales and

they are necessary to the operation of the factory.

These loading stations are with exception of one

or two located on leased ground.

I have not seen the report prepared by James J.

Burke & Company and I know Mr. Fred G. Taylor,

and he is in many ways a competent mill and

machinery man and had some experience in build-

ing factories.

I know Mr. J. F. Featherstone and I have heard

he has had considerable experience. I know him

personally. I worked under Mr. Taylor as assistant

manager for one year. I would consider his esti-

mate and description of the property as reliable,

owing to his standing, as a general thing.

I have never personally contracted for the con-

struction of any plants but have worked for com-

panies, have had actual charge of construction

work, but without figuring the cost of construction,
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an engineer always figures the cost. I have con-

tracted for some companies which I have been con-

nected with and have helped in rebuilding other

factories. I have contracted for the Holly Sugar

Company.

I did not assist in the construction of the Ogden
plant or in rebuilding it, but I was connected

with the company at that time and the improvement

work amounted to about $700,000. The capacity

was 1400 tons daily.

I wouldn't say that the original cost of construc-

tion was over $1,500,000, and that approximately

$700,000 additional was spent to rebuild it. I would

not think that it would cost $1,400,000.

The map shown me correctly represents the

Rigby plant, the railroad adjacent with the best

lines constructed around the valley and roads as

they are constructed approximately ten townships

and the railroad reached the very heart of the

farming district so that no beets will have to be

hauled more than three miles to reach the railroad.

In the assignment of the lease from Mr. Hashi-

moto we had to pay him a little additional amount

for the lease privileges. I do not remember the

result. He is not interested in the lease.

The average freight haul in that territory is

about 40 cents a ton. The average freight haul

runs from 25 cents to 85 cents, but would [203—13]

average about 40 cents. We paid from 25 cents to

85 cents.

Mr. JOHNSON.—That is all. We have not other
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information available at this time as to the value

of the plant.

Mr. KING.—(Representing Beet Growers Sugar
Company.) If your Honor please, in not anticipa-

ting the testimony that v^ould be taken this after-

noon, we have no witness that we could place on the

stand to-day, but we could be ready by to-morrow

morning. Of course we assume that Burke's re-

port under date of May 24, 1922, is in, and will be

considered, and if your Honor cares to have us do so

we would present additional evidence on this propo-

sition.

The COURT.—I am used to a wide range of testi-

mony, but this is pretty nearly the limit, the differ-

ence between $500,000 and $1,300,000, is very great.

I understood the witness to make the estimate of

the replacement value at $650,000.

The witness, Benning, was thereupon asked what

he meant by replacement, and he stated as the plant

is, and that he arrived at that figure from an esti-

mate from the Dyer Company, but that it would not

be a duplicate of the plant. The Rigby plant would

cost a little more in concrete construction. More

than brick. The Rigby plant is well constructed,

but out of balance. Some units are a little larger

than necessary and some are smaller which results

in limiting the capacity, but I think with an ex-

penditure of $45,000.00 the capacity could be in-

creased from 800 tons a day to 1000 tons a day, and

I think the plant could be increased by efficient

organization with the present equipments.
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I did not base my estimate on the Dyer figures

but was taking into consideration the cost of con-

strucing a new plant in Minnesota.

I did not get this information for the express

purpose of bidding on the Rigby plant.

Taking everything into consideration the entire

plant, personal property and loading stations, I

would estimate the cost to replace it as a whole
from $650,000.00 to $700,000.00.

The COURT.—From the testimony of the last

witness it would seem that the preferred stock-

holders would be without interest in this plant.

[203—14]

There are so many factors that enter into

any estimate which would be made of an enterprise

of this kind or a plant of this kind and the testi-

mony of this witness as given was material on one

of the factors, but is not quite adequate to cover

the whole proposition, so I would like to hear

some additional testimony to-morrow.

The testimony of what it would cost to replace

the plant is not very satisfactory and could not be

so unless someone has made an estimate of it and

gone over the plant with a view of giving such testi-

mony, and that is one way of getting at the value

of the plant for the reproduction cost. It is not

conclusive but it is always material unless it can

be shown that it is ill-advised or antiquated or for

some reason it is not the kind of a plant that should

be there. I think I will let the matter go over

until to-morrow morning and I think you had better
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give some consideration to the advisability of a:

lease for the current year as well, and possibly you
might be able to work out some sort of a scheme
by which these preferred stockholders would be

protected. I intend up to a certain point to pro-

tect all of the preferred stockholders, that is I shall

in some manner give them an opportunity to pro-

tect themselves and care for their interests and

give them adequate opportunity of doing that. If

it cannot be done one way it will have to be done in

another. If it cannot be done in fixing an upset

price it will have to be done in giving them time.

I agree with the Intervenor that I would much pre-

fer to dispose of the property outright, if it could

be sold for a reasonable price, but it is difficult to

determine what would be a fair price in view of the

wide range of testimony as it now exists.

Hearing continued to January 8th, 1924.

Mr. STORY.—Your Honor, I would like to make

a suggestion or two. Since yesterday's session I

have given the matter a good deal of thought. It

seems to me to be apparent that if the property is

sold at the upset price, such as your Honor has in

mind, the sale would be abortive and would simply

result in a great deal of delay. I have already

stated the reasons for desiring the earliest possible

sale. Incidentally, it was [203—15] suggested

that perhaps the property should be leased this

year. I hadn't expressed an opinion on that sub-

ject. I have also given that a good deal of thought.

One reason why I was most anxious to have the
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property sold without redemption was because I

felt that it would bring a larger price, and that

failure to do so would result in the property re-

maining in idleness this year. Counsel suggested

yesterday, and again yesterday evening that the

property might be leased. I think your Honor also

made that suggestion. If the lease could be made
immediately so that the lessee could immediately

start to get contracts, which I think is of the utmost

importance, I have reached the conclusion it is the

wise thing to do.

Your Honor suggested, also, that you were going

to protect the unsecured creditors and preferred

shareholders either by fixing the upset price such

as your Honor has suggested, or allowing time

before the sale within which they might organize

their forces to purchase, or that you would sell with

redemption. I suggested to your Honor yesterday

that I thought under the facts as you had indicated

you had found them in your memorandum opinion,

even a sale under foreclosure would give the plain-

tiff the right to have the sale made without re-

demption. So far as we are concerned, we feel

that the immediate sale of the property is of far

more importance than the question of redemption.

If the property can be sold under foreclosure at

this time without endangering the possibility of the

sale being avoided by fixing some large upset price,

we would be very glad to have it sold in foreclosure

with the equity redemption allowed by law, and

we withdraw our request for the sale without re-
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demption, and in that event, I think, of course, two
things should be done, first, that the unsecured

creditors should be placed in a position wherein

they can protect themselves by having their claims

allowed against the defendant corporation which

would give them the right of redemption under the

law. In the second case, your Honor would be very

much interested in having the property purchased

at a price which would of course cover the payment

of the receiver's certificates which have just been

issued. As I understand the receiver's report, the

receiver's certificates which had been issued prior

to those issued within the last few days will be

covered entirely, paid by the rental of the property

for this last year, payment of which is secured by

[203—16] adequate bond, so that, so far as the

coming sale is concerned, it probably would not be

necessary to do more than provide for the payment

of the some sixty thousand dollars of receiver's

certificates. I think it would also be desirable

from the standpoint of the bond holders, some of

whom have not deposited their bonds with the

Columbia Trust Company, to have an upset price

fixed in a foreclosure sale which would cover the

secured debts, such as the bonds and the receiver's

certificates. I think we are all agreed that the

property is of at least that value.

The COURT.—Mr. Johnson, you perhaps, have

initiated on behalf of your client, at least, the idea

of selling without redemption, I think.

Mr. JOHNSON.—I will say to the 'Court the con-

sideration which moved us to ask for that kind of
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sale in the main was this : That the property he sold

and preserved as a unit, the real estate and personal

property he kept together and not segregated, and

that further that kind of sale would enable the pur-

chaser to operate this year, and for that reason

would bring more. In other words, a person who

could take possession would be willing to pay more

if he could operate it. In other words, it could be

sold for more, and kept as a going concern. If there

is a sale under foreclosure with redemption I am
not sure how it could be done, whether this would

be sold as a unit, kept together as a unit, redeemed

as a unit, or whether it would have to follow the or-

dinary foreclosure proceedings, and have the per-

sonal property sold separately and then

—

Mr. STORY.—Could it not be agreed that it be

sold as a imit ?

The COURT.—The personal property is of such

small amount, I think no serious difficulty would be

experienced in arranging for a sale so it can be kept

together. Probably all parties would agree that

would be better. I think that has been agreed all

along, that it would be better, yet not an insurmount-

able difficulty to sell with redemption. While you

think it would sell better together, still you wouldn't

want that to be considered as an insumiountable

obstacle.

My present impression with the testimony yester-

day and the other as I have it is such that I wouldn 't

see the property sacrificed without some prolonged

effort to get what it is reasonably worth.
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Mr. JOHNSON.—Of course, I think if the Court

could in its order [203—17] provide that the un-

secured creditors, and the ones following after that,

the preferred shareholders, could have the right of

redemption, I think that would adequately protect

their rights. If the property were sold at an in-

adequate figure, the more apt it would be for re-

demption—^the chances are greater for redemption.

If sold for an adequate figure, they are protected.

If sold for far less than its value, then of course,

there is the right of redemption, which would ade-

quately protect them.

Thereupon it was suggested that there were certain

unsecured claims which had not been adjudicated

and the exact amount of all of the indebtedness of

the Beet Growers Sugar Company had not been

fully settled and determined and it was agreed that

E. J. Broberg, former auditor of the company, to-

gether with the Receiver, should audit the claims

and report the entire amount to the Court and that

orders should be made authorizing the appointment

of Mr. Broberg and the Receiver for this purpose,

and that these amounts, when found due, should be

settled and paid as an obligation of the company,

from any funds remaining in the hands of the Re-

ceiver, after paying the preferred claims and the

costs of the receivership.

That if there were any unsecured claims disputed,

that these matters should be referred to the Court

for final determination.
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Thereupon a witness on behalf of the defendant

company was called, sworn and testified for the

company as follows

:

TESTIMONY OF JOSEPH F. FEATHERSTONE,
FOR DEFENDANT.

My name is JOSEPH F. FEATHERSTONE. I

reside at Logan and have had experience in the beet

sugar business for 17 years. I have been identified

with the Utah-Idaho Sugar Company, the Amal-

gamated Sugar Company, The West Cache Sugar

Company, and the Beet Growers Sugar Company.

I served for the Utah-Idaho Sugar Company as

iSuperintendent of Field Labor. And with the

Amalgamated I was Superintendent of Labor and

Superintendent of Agriculture, with the West

Cache; I was Agricultural Superintendent first and

then became General Manager and was General

Manager for the Beet Growers Sugar Company

—during the years 1920, 1921 and part of 1922.

While engaged in the sugar business I have be-

come familiar with beet sugar factories and their

operation, and have observed the construction of

two or three factories and particularly the construc-

tion of [203—18] the West Cache factory, and

I know the type of factories in this country.

The Beet Growers Sugar Company factory at Rig*by

is a very modern mill of its type, that is, it being a

non-Steffenshouse. It has a capacity, I think, of fully

800 tons of beets in twenty-four hours. Its con-

struction is of steel and reinforced concrete. The
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machinery in it is of the most modem machinery

that we have in our up-to-date sugar mills.

I have had occasion to determine the cost of con-

struction of the factory together with the loading

stations and equipment used in connection with it.

I had charge of the records and files relating to

the costs of construction of the Rigby factory, and

knew the cost price of material and of the contracts.

The factory was not completed when I became gen-

eral manager. We spent for the completion of the

factory and the equipment something over $171,000

after I became general manager. The cost and con-

struction of the factory and field equipment inde-

pendent of commissions for the sale of stock was

$1,350,000.00. In addition to that the company paid

commissions for the sale of stock and money for the

securing of contracts for the growing of beets, and

for this the company paid approximately $200,000.00

additional.

I had occasion to examine the physical condition

of this factory in May, 1922, with Mr. Taylor, who

was then connected with the Amalgamated Sugar

Company. We made an examination into the gen-

eral quality of the machinery of the mill, and at the

same time I became acquainted with Mr. Byer, en-

gineer for the James J. Burke Company, and I went

over the plant and equipment with him for the pur-

pose of aiding him to prepare a report upon the re-

placement value of the mill and plant and supplied

him with infonnation and blue-prints of the factory

and assisted him in preparing his report.
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I have seen his report presented with an inventory

of the property. This inventory is correct and sets

forth the factory site, buildings and other property.

I have also seen the inventory of the property pre-

pared by the receiver and that is correct. [203—19]

There is usually some depreciation each year.

We usually reduce the price of buildings and ma-

chinery five per cent each year, so this amount

should be deducted from the report of Mr. Byer. The

field equipment—auto-trucks and other equipment

of this sort—we usually deduct from eight to ten

per cent each year, and these deductions, in my
judgment, ought to be made from the valuation

placed upon the property by Mr. Byer in 1922.

From my knowledge of the actual physical condi-

tion of the plant—machinery and other property

—

I would think that at the present time that a rea-

sonable value of the property would be from $950,-

000.00 to $1,000,000.00. That includes everything.

The property itself is located on the branch line

of the Oregon Short Line Railroad Company be-

tween Idaho Falls and Ashton, Idaho, and we have

what is called the "high line" railroad. It is the

high line at factory, it is not tributary but is the

main receiving station.

The report states that there are approximately

thirty-four loading stations and that report is cor-

rect.

In 1920 we produced 79,700 bags of sugar and in

up; in 1920 there was approximately 6,000 acres.

In 1920 they actually harvested somewhere around
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4,200 acres and I thinlc 4,400 in 1921. There were

more acres actually placed in cultivation, and there

was a portion of the crop destroyed, and there were

about thirty per cent of the crops destroyed by frost

in the early part of June; in 1920 and 1921 there

was some disease in that locality that was prevalent

throughout Utah and Idaho; it was a form of rot

which caused about 2,500 acres of our beets to fer-

ment and disappear about harvest time.

In 1920 we produced 79,700 bags of sugar and in

addition to that there were other by-products of

molasses and things of that sort; in 1920 our net

profits from the operation of the plant was some-

where around $180,000. This of course was after

the paying of all expenses such as interest upon

bond indebtedness, taxes and everything of that na-

ture. The taxes were not paid, but we deducted

them.

There are no other factories of this type operated

by either the Utah-Idaho or the Amalgamated that

is considered a better type. If there [203—20]

is any better factory of this kind it is a Steffens-

house. It would be more desirable. There is a

plant at Delta, Utah, which might be a little better,

but the Rigby plant is very well equipped with the

most modern machinery, and has an auxiliary sta-

tion. It is an electrically operated plant.

While general manager I made investigations as

to what it would cost to increase the capacity from

800 tons to 1,000 tons. We would have add one

more filtering units and some addition to the evapo-
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rators. I think the mill is large enough to slice one

thousand tons at the present time. I haven't made

any investigation to determine the cost of adding

these additional units. I think it would not exceed

$15,000.00 or $20,000.00. The acreage is scattered

over considerable territory. We purchased beets in

practically all the territory that is used by the Utah-

Idaho with its four factories.

We have portable loaders used in the beet fields

and in order that the beets might be handled eco-

nomically it was necessary to use the portable load-

ers, so we could install at the largest of those sta-

tions and then move them along from place to place

along the railroad and pick up the beets. These

loaders were the most modern type, and we were

able to deliver under our system beets at the factory

of the average of 700 tons a day.

I think if it was generally known that the factory

was financed and equipped to carry on its operation

we could secure five or six thousand acres with ease.

There are approximately 2,200 stockholders in the

company. A large number (not a majority) of

them are farmers and raise beets.

Beets can be shipped from Northern Utah to the

Rigby factory, just as they are shipped to the Utah-

Idaho plants at Idaho Falls and Sugar 'City from
Utah.

Many of the stockholders reside in Northern

Utah.

The construction of the buildings are of concrete

and steel.
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Cross-examination by Mr. JOHNSON.
The capacity of the factory is usually limited by

the beet acreage, so that there would be no necessity

of increasing the capacity of the factory unless the

acreage was increased. There is ample acreage in

the vicinity of the plant to furnish all of the beets

required. [203—21]

The Utah-Idaho have shipped beets from Utah,

that is because they did not have sufficient acreage.

It isn't because there isn't sufficient acreage.

There has not been one year when the Utah-Idaho

factories in that vicinity have not operated. The

Utah-Idaho's Blackfoot factory was idle in 1922

and the Shelley factory of the Utah-Idaho was idle

two or three years, because of lack of beets.

I am not an engineer; my experience is not en-

tirely confined to field work; I have had charge

of the operation of the factory. I was in charge

of the Beet Growers' factory, also the West Cache

for two years. While I have not constructed plants

I have had charge of reconstruction of both the

West Cache and the Rigby plant. I remodeled al-

most the entire Rigby plant, except moving the

main engine. I never have had charge of complete

construction of a factory, but have had charge of

buying additional machinery and installing it. In

the West Cache I increased the capacity of 150 tons

a day. The first year the Rigby factory was run

we had an average capacity of 300 tons a day. The

first year I was there I brought the average up to

525 tons and the last year 700 tons a day, with many
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days more than 800 tons. We averaged 800 tons

daily for one week and could have kept that up if

we could have received the beets fast enough.

I am qualified to state the cost of equipment and

installation of the Rigby factory. I have made
inquiries with reference to prices recently. I sent

a man to see a contracting engineer and got the in-

formation from them. I know in a general way the

cost of putting up a building and placing therein

the equipment, and the purchasing of all outside

parts.

The main building of the Rigby plant will cost,

roughly speaking, $175,000.00 I have checked the

cost of buildings of that kind and similar buildings

at the West Cache. I have checked the prices of

material, including the cast-iron castings, steel cast-

ings, pipe and labor and compared the same with

prices as of April 24th, 1922, when Mr. Byer made

his appraisal, to some extent, not in very great de-

tail. [203—22]

I am not now engaged in the sugar business.

In 1920 my recollection is when I was at Rigby

we had a profit of $180,000. When we began the

1920 campaign we had a deficit of about $17,000.00

from the previous campaign.

In 1920 we got $500,000 on a contract for sugar

and were not required to deliver the sugar. We de-

livered about one carload of sugar under this con-

tract.

The $500,000 we received was used for paying
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the mortgage on the property and overdrafts, total-

ing approximately $422,000.00.

In computing the net profits from the operation

we took into consideration the $500,000. We con-

sidered the gross income and deducted from that all

expenses in order to reach the net income. We
arrived at the net profit after paying all expenses

of every kind and nature in connection with the

operation, including interest on money, but of

course did not include the $422,000, or the $350,000

mortgage that was in existence at that time. Mr.

Broberg can give the figures. I think the gross

profits for that year would have amoimted to $266,-

000. Of course that year nearly all of the sugar

companies lost money because sugar dropped to

about $6.00 when they were paying $13.00 a ton

for beets. All of the sugar factories lost money

on account of sugar being carried over from 1920

to 1921. Factories lost from $500,000 to $1,000,000

apiece. But for the windfall of $500,000.00, we

would have lost money. We lost the next year.

Getting the $500,000 was a good deal and by some

might be called windfall and if we had a bad year

they would have called it bad management. Of

course getting the $500,000 put us in better shape

than many of the other factories. We made our

sugar and tendered it to the purchasers, but they

refused to accept the deliveiy, because they could

buy upon the market sugar much cheaper than

our contract price. There ought to be a change

now from the water system of delivering beets in

the factory.
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The sugar men and engineers figure the cost of a

factory on tonnage basis, that is, a 600 ton capacity

cost approximately $600,000, and an 800 ton a day

factory roughly $800,000. This would be pre-war

figures. Just a rough estimate. I don't know
that the Smithfield factory, a 1,000 ton plant did not

cost in excess of $500,000. I think the factory cost

$450,000. Possibly $50,000 for dumps.

When I said this plant cost $1,350,000, these are

the figures of Mr. Byer, but I checked the cost of

labor on the plant and the cost of material [203

—

23] and found that I reached the figures of $1,350,-

000 and those figures were carried on the books of

the company and are a part of the records of the

Company. They are not my figures'.

In 1920, I think we carried the fixed assets of

about $1,107,000, and since that time there has been

$171,000 added to the fixed assets. This was done

during 1920 when certain improvements were made

on the property and new field equipment added.

In 1922 there was field equipment added in the sum

of $23,000, and there was $50,000, or $60,000, added

to the plant during that time in new machinery,

completion of the building.

In May, 19=20, I think the buildings, machinery

and equipment was carried on the books of $1,262,-

000, this would be before the $60,000 I spoke of was

added.

Cross-examination by Mr. STORY.

I was manager of the plant at the time the Re-

ceiver was appointed in October, 1922.
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The fixed assets were in October, 1922, carried at

$1,350,000. The plant at that time was carried at

$1,189,000, real estate and trackage at $27,000; ma-

chinery and field equipment $23,000; laboratory

equipment $3,000; office equipment $4,000; station-

ery $2,000.

While working for the Utah-Idaho and the Amal-

gamated Sugar Company I was field superinten-

dent, and nothing to do with operating the factories,

and had nothing to do with the accounting de-

partment of either company, but I did have an

opportunity of knowing the costs of operations.

I received complete classification of accounts and

knew the general system of accounting maintained.

At the West Cache I had charge of accounts and

operations for two years. That was the only ex-

perience I had of that kind aside from the Beet

G-rowers Sugar Company.

I furnished Mr. Byer the information in refer-

ence to the equipment in the Rigby factory and

gave him the blue-prints so that he would be enabled

to value the property. I didn't do anything with

respect to prices or checking up current prices.

[203—24]

At the request of Mr. King yesterday I made in-

vestigations of the cost price of material, including

steel and iron castings, machinery, lumber and labor

and procured the prices for both years, 1923 and

1922. In this investigation I spent about 30 min-

utes. I conferred with the Oregon Short Line

Railroad purchasing department this morning,
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about 60 days ago I sent a man to see the Lynch

Cannon Construction Company, who have had ex-

perience in building sugar factories.

The appraisal made by Mr. Byer was in connec-

tion with the report being submitted to Los Angeles

Financiers for the purpose of either selling the

plant or selling securities of the company. Mr.

Byer was there a day and a half. When I said I

remodeled most of the plant I meant that I did

so because of original faulty construction.

Redirect Examination by Mr. KING.
The Cannon Hutchens Company have constructed

a sugar factory in Japan. It is a subsidiary of

Lynch Cannon. Locally they are recognized engi-

neers. In giving the figures and cost price which I

did, I was comparing the prices now with April,

1922.

At the time the company received the $500,000' as

advanced price for the sale of sugar, I suggested

then to the company that this money should be de-

posited in a large banking institution and that the

indebtedness of the company would then be easily

refunded and many financial difficulties avoided,

but my suggestions were not followed, and if they

had, the company would not have been in trouble.

Cross-examination by Mr. STORY.

The beet loaders that I referred to were called

the Featherstone type and cost approximately

$40,000. We had four of these and two called

Deering Loaders.
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End of Mr. Featherstone's testimony.

The appraisal report made by James J. Burke &
Company, engineers and contractors of Salt Lake
City, on the beet sugar factory and loading sta-

tions at Rigby, Idaho, was made May 24th, 1922, and
gives the replacement value at that date of all the

buildings and machinery of the main factory itself,

together with thirty-four outside loading stations,

and the report included the report of Mr. Fred G.

Taylor on the capacity and quality of the ma-
chinery in the mill and the report of J. F. Feather-

stone on the physical condition and description of

the property.

These reports show that the factory site consists

of one hundred acres on which is located the modem
beet sugar plant completed and first operated in

1920, together with complete subsidiary buildings.

The report shows that all buildings, structures and

equipment are in good repair and well taken care of.

The factory consists of one main building, with

additions consisting [203—2] of sugar warehouse,

machine shop, storeroom, power house, boiler house,

office, locker room and laboratory, lime kiln house

and concrete chimney, beet sheds, beet trestles,

wagon dump with conveyor to beet sheds, railroad

trestles, pulp silo, sewer and water lines, molasses

tank, locomotive crane and all the sugar making

machinery, together with ten four-room frame cot-

tages, and with electric lights and running water,

together with brick garage and frame house for the
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field tools and equipment, togetlier with thirty-four

outlying loading stations as follows

:

4 Railroad highline loading stations.

2 Inland highline loading stations with storage

bins for loading trucks.

13 Portable railroad loading stations, which are

served by four Featherstone and two Deer

loaders.

15 Inland piling stations.

All of said stations being equipped with ten-ton

wagon scales. The company possessing in all forty

ten-ton wagon scales.

The size and character of buildings referred to

are as follows:

MAIN BUILDING.
60'0'' wide by 208^0'" long—three and five stories

high. Independent steel frame with concrete walls,

concrete floors, composition roofing or wooden

sheathing, wooden doors, steel sash.

SUGAR WAREHOUSE.
60'0" wide by 160'0'' long—one story high, 23'iy2''

from floor to bottom chords of steel trusses. Steel

trusses and purline resting on concrete walls, con-

crete floor, composition roofing on concrete roof

slab, wooden doors, steel sash.

MACHINE SHOP AND STOREROOM.
GO'O'' wide by 39'C long—two stories high. Con-

struction similar to main building.

POWER HOUSE.
45'4'' wide by 39'0'' long—one story high with

basement. Steel trusses and purline resting on
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concrete walls. Concrete floors, composition roofing-

on concrete roof slab, wooden doors, steel sash.

BOILEE HOUSE.
45'4'' wide by 112'6'' long—one story high. Steel

rafters resting on concrete outside w^alls, interior

steel columns, steel framing for supporting steel

coal bunkers, composition roofing on concrete roof

slab, wooden doors, steel sash.

OFFICE LOCKER ROOM AND LABORATORY.
20'0'' wide by 39^0'' long—three stories high. Con-

struction similar to main building. [2G3—26]

LIME KILN BUILDING.
48'0'' wide by 48'0''' long. Lower portion concrete

walls, concrete floors, steel roof framing. Upper
portion steel frame covered with corrugated steel.

This is a separate building apart from the factory

buildings proper. Capacity of Belgiam Lime Kiln

is 3048.9 cubic feet.

REINFORCED CONCRETE CHIMNEY.
8'6'' inside diameter by 210^0^' high.

BEET SHEDS, BEET TRESTLES AND
WAGON DUMP WITH INCLINED CON-

VEYOR.
139^6'^ wide by 400'0'' long. Standard wood con-

struction concrete flumes, railroad highline, wagon

dump with inclined conveyor, steel cross conveyor

bridge. Capacity 8000 tons of beets.

PULP SILO.
125'0'' wide by 375'0'' long. Standard wood con-

struction. Capacity level full 12,500 tons of pulp.
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SEWEES AND WATER LINES.
A pipe line conveys water from the canal to the

factory and a 24'' concrete sewer carries away the

waste material.

MOLASSES TANK.
35' diameter by 29' high—steel—capacity 1231

tons.

LOCOMOTIVE CRANE.
Orton and Steinbremer—15 ton capacity—60'

boom.

OARAGE, IMPLEMENT AND STORE HOUSE.
Brick garage of size to accommodate six trucks,

six trailers and six automobiles. Implement house

and outside store house of frame construction for

tools and field equipment during inter-campaign.

OUTSIDE LOADING STATIONS.
The location of the thirty-four outside loading

stations with respect to the main factory is shown

on the attached map.

The appraisal value based on replacement value

of date of May 24th, 1922, is as follows: [203—27]

Factory site—10 acres $ 10,000.00

Main factory building 149,300.00

Sugar warehouse 53,600.00

Machine shop and store room 14,000.00

Power house 11,900.00

Boiler house 30,200.00

Office room. Locker room and Lab. . .

.

4,200.00

Lime Kiln Building 16,100.00

Reinforced concrete chimney 10,500.00

Beet sheds complete 74,600.00
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Pulp silo 11,800.00

Sewers and water lines 13,300.00

Molasses tank 9,400.00

Locomotive crane complete with

bucket, etc 12,500.00

Grarage, Implement and storehouse .

.

4,600.00

Boiler House Equipment Installed . . 103,700.00

Power House Equipment Installed. . . 62,500.00

Lime House Equipment Installed .... 14,500.00

Warehouse Equipment Installed .... 4,500.00

Machine Shop and Storeroom Equip-

ment Installed 19,500.00

Main Sugar Mill Equipment Installed 590,000.00

Ten Frame Cottages 20,000.00

Farm Tools, drills, etc 15,000.00

Portable Beet Loaders 35,000.00

E. R. and Inland highlines 30,000.00

Scales and scale houses I 12,500.00

6 31/2-ton trucks ....

6 5-ton Troy Trailers,

1 Quad Truck

Total $1,358,200.00

The evidence of the valuation of the property

having been submitted, the Court stated, ''some

matters I shall have to take under advisement for

two or three days, and it will probably take that

long to form a decree. You may prepare a form

of decree, Mr. Story, the regular form of fore-

closure decree, leaving blank such matters as I

have not passed upon. Some of them, I cannot pass

on just at the present time. The decree will re-

>
valued at 25,000.00
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serve autliiority to fix an upset price, and, as is

customary,, reserve the power to reject any bid that

may be made for the property. I assume from what

has been said here this morning, that it is agree-

able to all that this decree shall provide that the

property be sold as a unit, regardless of the fact

that some of the property is purely personal, and

some has a very doubtful status, and that if re-

deemed it shall be redeemed as a unit. This state-

ment was agreed to by counsel for all parties.

[203—28]

The COURT.—The sale will have to be made

subject to the lease. If anyone has any provision

as to any specific provision to go into this decree,

if anything occurs to you from time to time before

Mr. Storey formulates the decree, you might sug-

gest the matter to him and ask for a provision cov-

ering the point you have in mind. Of course I do

not want the decree enlarged beyond necessity. So

far as th*e mode of sale is concerned that is fixed

by statute anyway, and the decree may simply fol-

low the statute, but there are other things that may
occur to you. I should like to have the form of

decree at the earliest possible moment. I shall at

once upon my return to Boise give attention to un-

finished matters. Are there any other suggestions

as to the decreed

Mr. JOHNSON.—Some suggestion has been

made as to the method of determining the amount

of the misecured

—

Mr. KING.—That isn't in the decree.
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Mr. JOHNSON.—I am assuming that is agree-

able.

The COURT.—We will go into that in a moment.

That does suggest the inquiry as to whether any

provision ought to go into the decree touching the

right of unsecured creditors to redeem. I think

someone made the suggestion this morning. If they

are to have such a right, wouldn't it have to be

conferred upon or reserved to them in some way

by the decree"?

Mr. RICHARDS.—Unless they are given the

status of judgment creditors the statute gives them

the right.

The COURT.—That might be hazardous. It

w^ould be better to put it in the decree by the con-

sent of the parties, so that perhaps you had better

provide that any one or all who are now secured

creditors may redeem within the year, that is, any-

one who is recognized as a creditor by the order of

this court allowing the claim. We shall have to

have an order fixing the amounts of the several

claims.

Mr. KING.—I think there ought not to be any

judgment for the misecured claims at this time,

but there would be no serious objection on the part

of the company that they may redeem within a

given period, and if they do not exercise the right

of redemption the imsecured creditors may there-

after redeem. In other words, that [203—29]

would be subject to the right

—

The COURT.—I am not quite sure whether I

can do that. I am trying to let the statute cover
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the whole subject of redemption. You have a year

under the statute. If you redeem at all it would

be within a year. How could I limit it to six or

seven or eight months?

Mr. HENDEEISON (Of Counsel for Defendant).

Of course we could waive in favor of other parties.

The COURT.—I think perhaps the decree had

better fix the status of any general creditor whose

right is declared by the order as that of a lienholder.

I do not recall the exact language of the State

statute. Perhaps you had better have that before

you when you draw the decree, Mr. Storey, and try

to fix the status the same as any other redemptioner.

Now are there any other suggestions in regard

to the decree. If not, we will pass from that for

the moment. [203—30]

Tliereupon provision was made for the prompt

auditing and allowance of numerous claims of gen-

eral creditors, most of which had been presented to

and filed with the Receiver; and after further con-

ference upon the subject of handling the property

for the ensuing year an order was made authorizing

the Receiver promptly to take steps for leasing of

the property for the year 1924 and 1925. Where-

upon the court at Pocatello adjourned. * * *

[203—31]

Even with this incentive to bidders, the Utah-

Idaho Sugar Company was, in fact, the only bidder

at the sale.

The foregoing, consisting of thirty-three type-

written pages, inclusive of this sheet, is hereby

settled and allowed as defendants' statement of
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facts upon appeal from order for Receiver's Sale

and order confirming such sale.

FRANK S. DIETRICH,
Judge.

September 13, 1924.

[Endorsed]: Filed Sept. 16, 1924. W. D. Mc-

Reynolds, Clerk. By M. Franklin, Deputy.

[203—33]

United States of America,

District of Idaho,—ss.

I, W. D. McReynolds, Clerk of the United States

District Court for the District of Idaho, do hereby

certify that the foregoing copy of statement of facts

on defendant's appeal from order for Receiver's

sale and order confirming such sale in the cause of

Columbia Trust Company, as Trustee, plaintiff, vs.

'Beet Growers Sugar Company, a Corporation, et al.,

defendants, and E. D. Hashimoto, intervenor, and

also A. V. Scott, Receiver of the Beet Growers Sugar

Company, No. 364, Eastern Division has been by

me compared with the original, and that it is a cor-

rect transcript therefrom and of the whole of such

original, as the same appears of record and on file

at my office and in my custody.

In testimony whereof, I have set my hand and

affixed the seal of said Court in said District this

17th day of September, 1924.

[Seal] W. D. McREYNOLDS,
Clerk.

By M. Franklin,

Deputy.
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[Endorsed] : No. 4249. United States Circuit

Court of Appeals for the Ninth Circuit. Filed Sep.

20, 1924. F. D. Monckton, Clerk. [203—34]

[Title of Court and Cause.]

RECEIPT OF COPY OF PETITION, ETC.

We hereby acknowledge receipt of copy of the

petition for an, appeal filed herein, copy of assign-

ments of error, filed herein, together with copy of

hond on appeal and copy of citation issued by the

Court.

Dated this 31st day of March, A. D. 1924.

WM. STOREY, Jr.,

Solicitors for Plaintiff.

A. V. SCOTT,
Receiver.

DEY, HOPPAUGH & MARK,
Solicitors for Intervenor.

R. W. YOUNG,
By W. T. PYPER,

Solicitors for Utah-Idaho Sugar Company.

[Endorsed]: Filed April 2, 1924. W. D. Mc-

Reynolds, Clerk. [204]

[Title of Court and Cause.]

PETITION FOR APPEAL.
Filed A. D., 1924, in the District Court of

the United States in and for the District of Idaho,

Eastern Division.
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To the Honorable FRANK S. DIETRICH, District

Judge of the United States District Court, in

and for the District of Idaho, Eastern Divi-

sion:

The above-named defendant. Beet Crowers Sugar

Company feeling itself aggrieved by the decree

made and entered in this cause on the 25th day of

January, 1924, and entitled in this cause "Order

for Sale by Receiver" as amended and supple-

mented by the "Supplemental Order of Sale" en-

tered herein by the Court on the 7th day of Febru-

ary, 1924, and the "Order Confirming Sale of Real

and Personal Property" made and entered herein

on the 15th day of March, 1924, does hereby appeal

from said decree and orders to the Circuit Court

of Appeals for the Ninth Circuit, for the reasons

specified in the assignment of errors, which is filed

herewith, and it prays that its appeal be allowed

and that citation issue as provided by law, and that

a transcript of the record, proceedings and papers

upon which said decree and orders were based, duly

authenticated, may be sent to the [205] United

States Circuit Court of Appeals for the Ninth Cir-

cuit, sitting at San Francisco, California.

And your petitioner further prays that the proper

order touching the security to be required of it to

perfect its appeal be made and desiring to super-

sede the execution of the decree, petitioner here

tenders bond in such amount as the Court may re-
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quire for such purpose, and prays that with the al-

lowance of the appeal a supersedeas be issued.

SAMtJEL A. KING,
MARIONEAUX, KING & SGHULDBR,
HERBERT R. MacMILLAN,
MARSHALL MacMILLAN & CROW,
H. H. HENDERSON,

Solicitors.

The appeal is allowed. Bond for costs fixed at

$200.00.

FRANK S. DIETRICH,
Judge.

March 29, 1924.

[Endorsed] : Filed March 29, 1924. W. D. Mc-

Reynolds, Clerk. [206]

[Title of Court and Cause.]

ASSIGNMENTS OF ERROR.

Now, on the 30th day of March, 1924, comes the

defendant Beet Growers Sugar Company, a cor-

poration, by its solicitor Mr. S. A. King, and says

that the decree entered in the above-entitled cause

on the 25th day of January, 1924, entitled ''Order

for Sale by Receiver," as amended and supple-

mented by the "Supplemental Order of Sale" en-

tered herein on February 7, 1924, and the order

confirming the sale, ordered as aforesaid, entered

on the 15th day of March, 1924, are erroneous and

injurious to the defendant.
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ASSIGNMENT OF ERROR No. 1.

For that the Court erred in its order of the 25th

day of January, 1924, in requiring appellant's right

of redemption to be exercised within six months

following the date of the approval of sale.

II.

For that the Court erred in its said order of sale

[207] in providing that the appellant company

should have the exclusive right of redemption during

only the first three months following date of the ap-

proval of sale, and in limiting its right to redeem

during the three months remaining after the ex-

piration of the first three months following the date

of the approval of the sale, to a prior right during

the latter three months period of said six months

period, of an organization of the preferred stock-

holders, as set forth in said order of sale.

III.

The Court erred in failing to provide in said

order that appellant should have and be allowed a

period of one year following the date of the ap-

proval of sale in which to redeem from said sale.

IV.

For that the Court erred in requiring by the said

order of sale that as a condition to the right of re-

demption granted by said order, appellant should

pay, in addition to the purchase price paid by the

purchaser at the sale, with interest thereon at the

rate of ten per cent, and additional penal sum of

$15,000.00.

V.

For that the Court erred in giving to the said, or



vs. Columhia Trust Company et al. 259

any, association of preferred stockholders, any

right of redemption prior to the expiration of one

year following the date of the approval of the sale.

VI.

For that the Oourt erred in refusing to pass upon

the merits of said requests to postpone the date

of sale, as prayed for hy appellant in its petition

of March 1st, 1924, and referring said request for a

continuance to the receiver.

VII.

For that the Court erred in confirming the said

sale [208] for the following reasons

:

(a) For that it was made to appear by the rec-

ord that after the entry of order of sale herein, of

the 25th day of January, 1924, the property of the

defendant company so ordered to be sold, had been

by order of the Court leased to the Utah-Idaho

Sugar Company at a fixed rental for the year 1924

of $115,000.00, and by giving to the property so

ordered sold, a value of approximately $1,150,000.00.

(b) For that it appears by the record that said

sum of $115,000.00 was sufficient to pay all of the

outstanding Receiver's certificates and the taxes and

expenses of said receivership incurred up to date

and to accrue for the year 1924, and would leave a

balance of approximately $75,000.00, applicable to

the payment of interest and the reduction of the

company's debts.

(c) For that it appears by the record that the

fair and reasonable market value of the property

sold, was a sum in excess of $1,150,000.00, and that

the price realized upon said sale results in the loss
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of ninety per cent of the money invested by the

stockholders of appellant in said property.

(d) For that it was made to appear by the rec-

ord that the purchaser at said sale was the Utah-

Idaho Sugar Company, a corporation, and it was

further made to appear by the record namely, by

appellant's objection to the confirmation of said

sale, that the Utah-Idaho Sugar Company was in-

competent to purchase said property at said sale,

for that heretofore a certain action was instituted

and commenced by the Federal Trade Commission

of the United States of America against said Utah-

Idaho Sugar Company and other defendants, which

said action has Docket No. 303, said proceedings be-

ing under Section 5 of the Act of September 26,

1914, known as the Federal Trade Commission Act,

and passed by the Congress of the United States

of America; [209] that the said Federal Trade

Commission issued and served its complaint herein

and the said Utah-Idaho Sugar Company filed its

answer in said proceedings, admitting certain of

the allegations of said complaint and denying cer-

tain others thereof; that thereafter hearings were

had before said Commission, testimony was taken,

arguments were made, and thereafter findings of

fact and conclusions were duly made, rendered and

entered by the said Federal Trade Commission on

the 3d day of October, 1923, and on said date a

judgment and restraining order was issued in said

proceeding against the said Utah-Idaho Sugar Cbm-
pany and other defendants therein, and in and by
the said judgment, it was found and decided that
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the said Utah-Idaho Sugar Company being then

and there engaged in interstate commerce, in ship-

ping and selling beet sugar throughout the United

States of America, undertook to prevent the suc-

cessful operation of the said Beet Growers Sugar

Company and the erection of its factory, by making

false and unfair and misleading statements to farm-

ers, to induce them to refuse to raise beets for ap-

pellant company, and to stockholders of appellant

company and persons intending to become stock-

holders thereof, to the effect that the appellant com-

pany would be unable to secure the necessary funds

to purchase machinery and building materials for

its factory, and that the land in the vicinity of said

factory was unfit for the production of sugar beets,

and that it would be unable to pay for any sugar

beets which farmers might produce for it, and that

the promoters of appellant company were dishonest

and that they were engaged in a dangerous and dis-

honest promotion; and that said Utah-Idaho Sugar

Company had made false and misleading statements

to the effect that this appellant company was in-

solvent and in the hands of bad management and

that its enterprise would be unsuccessful and that

by said means it undertook to and did succeed in in-

ducing prospective purchasers [210] of stock of

appellant company to refrain from investing therein

and succeeded in impairing the financial standing

and reputation for integrity of the officers of ap-

pellant company and that the object of said Utah-

Idaho Sugar Company in making said false and mis-

leading statements against appellant's enterprise

and against the character of its officers, was to elimi-
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nate appellant from the business of manufacturing

sugar and shipping and selling the same in inter-

state commerce. And said tribunal thereupon or-

dered, adjudged and decreed that the said Utah-

Idaho Sugar Company should forever cease and

desist from conspiring or combining with others

named in the said decree, to prevent the establish-

ment and building and successful operation of

appellant's sugar factory at Rigby, Idaho, and

from hindering, forestalling, obstructing and pre-

venting appellant from engaging in the purchase of

sugar beets and in the manufacture and sale of

refined beet sugar in interstate commerce.

And by the said decree the said tribunal further

adjudged and decreed, that the said Utah-Idaho

Sugar Company, should cease and desist from using

its power and influence so as to discourage com-

petitors and prospective competitors, including this

appellant from engaging in the purchase of sugar

beets and the manufacture and sale of refined beet

sugar in interstate commerce, and from using its

financial power and influence to purchase land and

erect factories in the territory where competitors

or prospective competitors intend or shall under-

take to start in the business of purchasing sugar

beets and manufacturing and selling refined beet

sugar in interstate commerce, when such purchases

and erections are not done in good faith and for

no other purpose than to forestall, obstruct and
prevent competitors and prospective competitors

from engaging in the business of purchasing sugar

beets and of [211] manufacturing and selling

beet sugar in interstate commerce.
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And it was further made to appear by appel-

lant's said petition objecting to said confirmation,

that the inability of this appellant to pay off and

discharge the indebtedness, for the payment of

which the sale of its property was ordered by the

Court, was due to the said misconduct of the said

Utah-Idaho Sugar Company, in violation of the

provisions of said Act of September 26th, 1914,

known as the Federal Trade Commission Act, and

particularly in violation of Section 5 of said Act,

and that the financial embarrassments which led

to said foreclosure were caused by misconduct upon

the part of said Utah-Idaho Sugar Company, which

by the said judgment and decree of said tribunal,

it was ordered and required to cease and desist

from.

WHEREFOEE, this appellant prays that said

orders and decrees of the said District Court

be reversed and the said sale be vacated and an-

nulled and that in any order hereafter entered in

this cause in said District Court for the sale of

said property, this appellant shall be allowed the

exclusive right of redemption for the period of

one year from the date of confirmation of sale, and
that said Utah-Idaho Sugar Company shall not be
permitted at any such sale to become a purchaser,

and that appellant have its costs in said District

Court and upon appeal.

SAMUEL A. KINO,
MARIONEAUX, KINO & SCHULDER,
HERBERT R. MacMILLAN,
MARSHALL, MacMILLAN & CROW,
H. H. HENDERSON,

i '

Solicitors for Appellants.
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[Endorsed] : Filed March 29, 1924. W. D. Mc-

Reynolds, Clerk. [212]

''Bond on appeal usual form in the sum of

$200.00 executed and filed in conformity with the

order of the Court." [213—214]

[Title of Court and Cause.]

WRIT OF ERROR.

The President of the United States, to the Honor-

able Judge of the District Court of the United

States, for the District of Idaho, Eastern Di-

vision, GREETING:
Because, in the records and proceedings as also

in the rendition of decree entered in the ahove-en-

titled cause on the 25th day of January, 1924, en-

titled "Order For Sale by Receiver," as amended

and supplemented by the "Supplemental Order of

Sale" entered herein on February 7, 1924, and the

order confirming sale, ordered as aforesaid, entered

on the 15th day of March, 1924, manifest error

has happened to the great damage of the Beet

Growers Sugar Company, plaintiff in error, as by

their complaint appears.

We being willing that error, if any hath hap-

pened, shall be duly corrected and full and speedy

justice done to the parties aforesaid, in this behalf

duly command you, if judgment be therein given,

that then under your seal, distinctly and openly you

send the records and proceedings aforesaid, with all

things concerning the same to the United States

Circuit Court of Appeals for the Ninth Judicial
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Circuit, together with this writ, so that you have

the same at the city of San Francisco, in the State

of California, within thirty days from the date of

this writ in the said Circuit Court of [215] Ap-

peals, to be then and there held, that the records

and proceedings aforesaid, being inspected, this

said Circuit Court of Appeals may cause further

to be done therein to correct that error what of

right and according to the law and custom of the

United States should be done.

WITNESS the Honorable WILLIAM HOW-
ARD TAFT, Chief Justice of the Supreme Court

of the United States this 29th day of March, 1924.

[Seal] W. D. McREYNOLDS,
Clerk of the United States District Court for the

District of Idaho, Eastern Division.

[Endorsed] : U. S. District Court, District of

Idaho. Filed Mar. 29, 1924. W. D. McReynolds,

Clerk. [216]

[Title of Court and Cause.]

CITATION ON WRIT OF ERROR.

United States of America to Columbia Trust Com-
pany, as Trustee, a Corporation, Plaintiff, E. D.

Hashimoto, Intervenor, and A. V. Scott, Re-
ceiver, OREETINGS:

You are here'by notified that in a certain case

in equity in the United States District Court in

and for the District of Idaho, wherein Columbia
Trust Company, a corporation, is complainant, E. D.
Hashimoto, is intervenor, A. V. Scott, is Receiver,
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and Beet Growers Sugar Company, a corporation,

are defendants, an appeal lias been allowed the

Beet Growers Sugar Company, a corporation, de-

fendants therein to the United States Circuit Court

of Appeals, Ninth Circuit. You are hereby cited

and admonished to be and appear in said court at

San Francisco, State of California, thirty days

after the date of this citation, to show cause, if any

there be, why the orders and decree appealed from

should not be corrected and speedy justice done

the parties in that behalf.

Witness the Honorable FRANK S. DIETRICH,
Judge of the United States District Court for the

District of Idaho, this the 29th day of March, A. D.

1924. f'

FRANK S. DIETRICH,
United States District Judge.

[Seal] Attest: W. D. McREYNOLDS,
i

• Clerk.

[Endorsed] : U. S. District Court, District of

Idaho. Filed Apr. 2, 1924. W. D. McReynolds,

Clerk. [217]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.
To the Clerk of Said Court:

Sir: Please incorporate the following pleadings,

orders, minute entries and statements of evidence in

the transcript on appeal in the above-entitled

cause

:

1. Complaint in equity, with trust deed attached.
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2. Amendment to bill of complaint.

3. Defendant's answer to plaintiff's complaint.

4. Order appointing Receiver.

5. Answer of Beet Growers Sugar Company to

amendment to bill of complaint.

6. Supplemental bill of complaint.

7. Complaint in intervention of E. D. Hashimoto.

8. Order permitting complaint in intervention to

be filed.

9. Petition of Receiver for authority to lease

property.

9-a. Order to take complaint in intervention pro

confesso. [218]

10. Petition of intervenor to sell all of the prop-

erty of the defendant company without

redemption.

11. Defendant's answer to petition of intervenor.

11-a. Petition of intervenor to extend powers of

Receiver.

12. Order of Court extending powers of Receiver.

12-a. Order of Court re claims dated Apr. 17,

1923.

13. Order of Court authorizing Receiver to solicit

bids for lease of property.

14. Memorandum decision under date of December

28, 1923.

15. Order of January 8, authorizing Receiver to

solicit bids for the lease of the property

for the year 1924.

16. Order of January 8, authorizing Receiver and

Auditor of company to determine amount
of unsecured claims.
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17. Memorandum order of sale of property hj

Receiver.

18. Order of sale by Receiver.

19. Supplemental order of sale.

20. Objections by defendant to proposed decree.

21. Objections of Beet Growers Sugar Company

to proposed order of sale by Receiver.

22. Copy of lease of property for year 1924.

'23. Petition and objections of defendant asking

the Court to postpone sale of property to

July 1st, and to fix proper period for

redemption.

24. Order of the Court in relation to postpone-

ment of sale.

25. Order fixing time for hearing application to

approve sale.

26. Petition and objections filed by defendant,

Beet Growers Sugar Company to report

of Receiver asking confirmation of sale

of property.

27. Order confirming sale of property.

28. Order authorizing Receiver to disburse money
received from sale of property. [219]

29. Minute entries of the Clerk of the court in

relation to the ordering of sale of property and ob-

jections made to orders of sale and to confirmation

of the same, together with exceptions entered by

defendant.

30. Statement of evidence given before the Court

in respect to value of property and sale of the same,

received January 7th and 8th, 1924, together with

petition for appeal, assignments of error, order al-
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lowing appeals, undertaking on appeal, together

with receipts showing service of papers on appeal.

SAMUEL A. KING,
MARIONEAUX,KING & SCHULDER,

Attorneys for Defendant, Beet Growers Sugar Com-

pany.

Dated this 25th day of April, 1924.

Received copy of the foregoing praecipe this 26th

day of April, 192,4.

WM. STORY, Jr.,

Attorney for Plaintiff.

DEY, HOPPAUGH & MARK,
Attorneys for Intervenor.

Attorneys for A. B. Scott, Receiver.

[Endorsed] : U. S. District Court, District of

Idaho. Filed Apr. 28, 1924. W. D. McReynolds,

Clerk. By M. Franklin, Deputy. [220]

[Title of Court and Cause.]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

I, W. D. McReynolds, Clerk of the District Court

of the United States for the District of Idaho, do

hereby certify the foregoing transcript of pages,

numbered from 1 to 221, inclusive, to be full, true

and correct copies of the pleadings and proceed-

ings in the above-entitled cause, and with the ex-

ception of the bill of exceptions which will be for-

warded at a later date upon its settlement by the
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Court, constitutes the transcript on appeal, to the

United States Circuit Court of Appeals for the

Ninth Circuit, as requested by the praecipe of the

appellant, a copy of which is included herein.

I further certify that the cost of the record, as

now constituted, amounts to the sum of $44.00, and

that the said amount has been paid by the appel-

lant.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of this court, on the

30th day of April, 1924.

[Seal] W. D. McREYNOLDS,
Clerk U. S. District Court. [221]

[Endorsed] : No. 4249. United States Circuit

Court of Appeals for the Ninth Circuit. Beet

Growers Sugar Company, a Corporation, Appellant,

vs. Columbia Trust Company, a Corporation, as

Trustee, E. D. Hashimoto, Intervenor, and A. V.

Scott, Receiver, Appellees. Transcript of Record.

Upon Appeal from the United States District Court

for the District of Idaho, Eastern Division.

Filed May 2, 1924.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.
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September 16, 1924.

DESIGNATION OF PARTS OF RECORD TO
BE OMITTED IN PRINTING RECORD.

Clerk Circuit Court of Appeals,

San Francisco, Calif.

Dear Sir:

In re: Beet Growers Sugar Company.

In the preparation of the Record for the printer,

you will leave out the following portions of the

Record

:

1. Omit paragraph 4 of the Complaint on pages

2 and 3, and in lieu thereof add, "Defendant, Beet

Growers Sugar Company executed its Deed of Trust

and mortgage covering all its property, both real

and personal for the security of its bonds."

2. Omit paragraph "Va" on page 5.

3. Omit paragraph 6.

4. Omit page 6 and that portion of page 7 relat-

ing to page 6.

5. Omit all of pages 15, 16, 17, 18, 19, 20, 21, 22,

23 and 24, and add in lieu of these pages, "copy of

form of bonds authorized and description of prop-

erty mortgaged."

6. Omit all of pages 31-2, and in lieu of these

pages simply state "Duties of Trustee defined."

7. Omit pages 35 and 36, adding in lieu thereof,

"Duly acknowledged."

8. Omit page 138, adding in lieu thereof: "Bonds

in hands of claimants, $337,345.35."

9. Omit page 145.

10. Omit all of pages 149, 150, 151, 152, 153, 154,

155 and 156 and add in lieu of this. "Copy of lease
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executed to Utah-Idaho Sugar Company for year
beginning August 1, 1922, to March 1, 192.5, amount
paid for lease $115,000."

11. Omit page 176 and add in lieu thereof:
'^ Petition duly verified by George E. Sanders March
13, 1924."

12. Omit page 213 and 214 and add in lieu

thereof, "Bond on appeal usual form in the sum
of $200.00 executed and filed in conformity with the

order of the Oourt."

13. In addition to the foregoing, after giving

title to all pleadings aside from first one, add in lieu

thereof, "Title, Court and Cause."

14. Omit all the verifications adding in lieu

thereof, "Duly verified."

15. Omit copying Order appointing Receiver,

adding in lieu thereof "Order appointing Receiver

in usual form."

16. Omit order permitting Complaint in Inter-

vention to be filed, adding in lieu thereof, "Order

permitting Complaint in Intervention to be filed

granted.
'

'

17. Omit petition of Receiver for authority to

lease property, adding in lieu thereof, "Petition of

Receiver asking authority to lease property filed."

18. Omit order of Court authorizing Receiver

to solicit bids for property adding in lieu thereof

"Order issued authorizing Receiver to solicit bids

for lease of property."

19. Omit order approving lease to E. D. Hashi-

moto for 1923-4, adding in lieu thereof "Order ap-

proving lease to E. D. Hashimoto granted."
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20. Omit order of January 8th, authorizing Re-

ceiver to solicit bids for lease of property for 1924^

adding in lieu thereof, "Order issued January Sth

authorizing Receiver to solicit bids for lease of prop-

erty for year 1924. '

'

21. Omit order of January 8th authorizing Re-

ceiver and Auditor of Company to determine amoimt

of unsecured claims, adding in lieu thereof,
'

' Order

issued authorizing Receiver and Auditor to deter-

mimn^ amount of unsecured claims."

22. From the Statement of Facts which you will

hereafter receive, on the first page beginning ''Be it

remembered that" on the first line, then omit the

balance of page 1, all of page 2, all of page 3, all of

page 4 and down to and commencing with the words,

''On October 18th, 1923" on page 5, so that it will

read, "Be it remembered that on October 18, 1923,

appellant filed, etc."

23. We are not familiar with the exact paging

of the latter portions of the Statement of Facts, but

you will find on the third or fourth page from the

end of the Statements of Facts a paragraph ending,

"Whereupon the Court at Focatello adjourned,"

After the word "adjourned" you will omit the bal-

ance of that page, all of the succeeding page and all

of the next page down to the words, "Even with

this incentive to bidders the Utah-Idaho Sugar Com-

pany was in fact the only bidders in the sale."

In your Statement of Facts, where these portions

are omitted, it will be just as well to put in an aster-

isk or two showing that portions of the Statement

have been omitted, but they are not essential to the
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questions to be determined and for that reason we
have omitted them.

Yours very respectfully,

KING & SCHULDER.
By KING.

SAK/NR.

[Endorsed] : No. 4249. United States Circuit

Court of Appeals for the 9th Circuit. Beet Grow-

ers Sugar Company, a Corporation, vs. Columbia

Trust Company, a Corporation, et al., etc. Designa-

tion of Parts of Record to be Omitted in Printing

Record. Filed Sep. 17, 1924. F. D. Monckton,

Clerk.


